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DEPARTMENT  OF  ENERGY 
10  CFR  Part  458 
[Docket  No.  CAS-RM-80-125] 

Commercial  and  Apartment 
Conservation  Service  Program; 
Proposed  Rulemaking  and  Public 
Hearing 

agency:  Department  of  Energy. 
action:  Notice  of  Proposed  Rulemaking 
and  Public  Hearings. 

SUMMARY:  The  Department  of  Energy 
(DOE)  proposes  to  implement  the 
Commercial  and  Apartment 
Conservation  Service  (CACS)  Program 
pursuant  to  Title  VII  of  the  National 
Energy  Conservation  Policy  Act 
(NECPA),  Pub.  L.  No.  95-619,  as 
amended  by  the  Energy  Security  Act 
(ESA).  Pub.  L.  No.  96-294.  The  purpose 
of  the  CACS  Program  is  to  encourage 
the  installation  of  energy  conservation 
measures  and  the  adoption  of  energy 
conserving  operation  and  maintenance 
procedures  in  existing  small  commercial 
buildings  and  large  (five  or  more  units) 
multifamily  dwellings.  Large  gas  and 
electric  utilities  are  required,  and 
building  heating  suppliers  may 
volunteer,  to  offer  and  to  provide,  upon 
request,  energy  audits  of  commercial 
buildings  and  multifamily  dwellings.  The 
State  may  submit  State  Plans  to  DOE. 
The  State  Plans  would  require  large 
utilities  to  participate  and  could  include, 
in  the  Governor’s  discretion, 
nonregulated  utilities  (e.g., 
municipalities  and  cooperatives)  and/or 
building  heating  suppliers.  If  a  State 
chooses  not  to  submit  a  plan,  DOE 
would  require  covered  utilities  in  the 
State  to  carry  out  a  CACS  Program  for 
their  customers.  When  a  nonregulated 
utility  is  not  included  in  a  State  Plan  it  is 
required  to  submit  its  own  plan  for  the 
CACS  Program. 

The  proposed  rule  sets  out  the 
requirements  for  State  Plans  and 
Nonregulated  Utility  Plans.  In  addition, 
it  addresses  procedures  that  must  be 
followed  in  order  for  a  utility  to  be 
exempted  by  the  State  Regulatory 
Authority  from  some  requirements  of  the 
State  Plan.  The  proposed  rule  describes 
the  situations  and  terms  under  which 
the  Federal  Standby  Authority  would  be 
exercised. 

DOE  also  proposes  in  this  rulemaking 
amendments  to  the  RCS  Program 
regulations  (10  CFR  456)  to  extend 
coverage  of  the  RCS  Program  to  include 
residential  units  in  residential  buildings 
with  five  or  more  units  which  have 
neither  central  heating  nor  central 
cooling. 


DATES:  Written  comments  must  be 
received  no  later  than  March  17, 1981,  in 
order  to  ensure  their  consideration. 

Public  hearings  will  be  held  in  three 
cities,  beginning  at  9:00  a.m.  local  time 
on  the  dates  and  at  the  locations 
specified  below:  February  19, 1981  in 
Washington,  D.C.,  February  23  and  24, 
1981  in  San  Francisco.  California,  and 
February  26, 1981  in  Kansas  City, 
Missouri.  Requests  to  speak  must  be 
received  no  later  than  4:00  p.m.  on 
February  5, 1981  for  Washington,  D.C.; 
February  10, 1981  for  San  Francisco,  CA: 
February  12. 1981  for  Kansas  City. 
Missouri. 

ADDRESSES:  Public  hearings  will  be  held 
at  the  following  locations:  Room  2105, 
2000  M  Street,  N.W..  Washington,  D.C. 
20036;  Ramada  Inn/Fisherman’s  Wharf, 
Crocker-Hopkins  Room  509  Bay  Street, 
San  Francisco,  California  94133;  Federal 
Office  Building.  911  Walnut  Street, 

Room  302,  Kansas  City,  Missouri  64106. 

All  written  comments  and  requests  to 
speak  at  the  Washington,  D.C.  hearing 
should  be  addressed  to  Carol  A.  Snipes 
(Hearing  Procedures),  U.S.  Department 
of  Energy,  Office  of  Conservation  and 
Solar  Energy,  Office  of  Hearings  and 
Dockets,  Mail  Station  6B-025. 1000 
Independence  Avenue,  S.W., 
Washington.  D.C.  20585  (202-252-9319). 

Requests  to  speak  at  the  San 
Francisco,  California  hearing  should  be 
addressed  to  Doris  Harris,  DOE 
Regional  Office,  Region  IX,  333  Market 
Street.  San  Francisco.  California  94105 
(415-764-7027). 

Requests  to  speak  at  the  Kansas  City, 
Missouri  hearing  should  be  addressed  to 
Dottie  Doll,  DOE  Regional  Office, 

Region  VII,  324  East  11th  Street,  Kansas 
City.  Missouri  64106  (816-374-5533). 

FOR  FURTHER  INFORMATION  CONTACT: 
fames  R.  Tanck,  Director,  Building 
Conservation  Services  Division, 

Office  of  Conservation  and  Solar 
Energy,  Department  of  Energy,  1000 
Independence  Avenue  SW.,  Room 
GH-068.  Washington.  D.C.  20585,  (202) 
252-9161 

LauraiRockwood,  Office  of  General 
Counsel.  Department  of  Energy,  1000 
Independence  Avenue  SW.,  Room  6B- 
128.  Washington,  D.C.  20585,  (202) 
252-9519. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction. 

II.  Part  456 — Amendments  to  the 
Residential  Conservation  Service  Program. 

III.  Part  458,  Subpart  A — General 
Provisions  and  Definitions. 

IV.  Part  458,  Subpart  B — Preparation, 
Submission,  and  Approval  of  State  Plans. 

V.  Part  458.  Subpart  C — Preparation, 
Submission,  and  Approval  of  Nonregulated 
Utility  Plans, 


VI.  Part  458,  Subpart  D — Energy 
Conservation  Services  for  Commercial 
Buildings. 

VII.  Part  458,  Subpart  E — Energy 

Conservation  Services  for  Multifamily 
Dwellings.  * 

VIII.  Part  458,  Subpart  F — Federal  Standby 
Planning  Authority. 

IX.  Appendix — Program  Measures  by 
Climate  and  Category  of  Building. 

X.  Draft  Regulatory  Analysis  and  Urban 
and  Community  Impact  Statement. 

XI.  Draft  Supplement  to  the  Environmental 
Impact  Statement  for  the  Residential 
Conservation  Service  Program. 

XII.  Consultation  with  Other  Federal 
Agencies. 

XIII.  Contractor  Contributions  to 
Rulemaking. 

XIV.  Comment  and  Hearing  Procedures. 

I.  Introduction 

The  Department  of  Energy  (DOE) 
proposes  to  amend  Title  10  CFR,  Part 
456,  the  regulations  governing  the  RCS 
Program.  The  purpose  of  the  amendment 
is  to  extend  coverage  of  the  RCS 
Program  to  include  residential  units  in 
multifamily  dwellings  with  5  units  or 
more  which  do  not  have  central  heating 
or  cooling  facilities  (units  in  buildings 
with  central  heating  or  cooling  are 
covered  by  the  CACS  Program). 
Beginning  January  1, 1982,  a  newly 
eligible  customer  under  the  expanded 
RCS  Program  would  be  able  to  request 
the  audit  described  in  Section  456.307, 
and  receive  all  the  services  available 
under  the  RCS  Program,  or  request  the 
audit  described  in  Section  458.503(b)  of 
the  CACS  proposed  rule,  and  not  receive 
the  additional  RCS  Program  services. 
DOE  feels  that  in  many  cases  the  audit 
described  in  the  CACS  Program  would 
be  more  appropriate  for  large  residential 
buildings  than  would  the  audit 
described  in  the  RCS  Program. 
Furthermore,  the  additional  RCS 
Program  services  often  may  not  be 
necessary  for  the  owners  of  larger 
residential  buildings. 

DOE  also  proposes  to  amend  Chapter 
II  of  Title  10  CFR  by  adding  a  new  Part 
458.  The  proposed  regulation  will  fulfill 
the  requirements  of  Title  VII  of  the 
National  Energy  Conservation  Policy 
Act  (NECPA),  Pub.  L.  No.  95-619,  as 
amended  by  the  Energy  Security  Act 
(ESA),  Pub.  L.  No.  96-294.  The  proposed 
regulation  covers  the  Commercial  and 
Apartment  Conservation  Service 
(CACS)  Program.  The  program  is  aimed 
at  aiding  small  businesses  and 
apartment  building  owners  in  achieving 
energy  savings  that  are  cost  effective. 
Since  information  is  costly  to  obtain, 
and  small  businesses  often  lack  the  time 
and  resources  necessary  to  obtain  and 
analyze  such  information,  the  utilities 
can  play  a  useful  role  in  making  this 
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information  available  and  in  providing 
assistance. 

DOE  recognizes  that  the  CACS 
Program  as  legislated  is  principally  an 
information  program  that  does  not 
require  any  speciHc  actions  that  will 
conserve  energy.  It  will  aid  energy 
conservation  only  to  the  extent  that  the 
owners  and  tenants  of  commercial  and 
residential  buildings  are  stimulated  to 
implement  conservation  measures  and 
procedures.  Thus,  the  impact  of  the 
program  depends  largely  upon  the 
extent  to  which  owners  and  tenants  are 
made  aware  of  potential  energy  savings, 
and  of  the  cost  effectiveness  of 
conservation  measures  and  procedures. 
The  utilities  have  the  leading  role  in 
disseminating  information  and 
encouraging  customer  audit  requests; 
the  success  of  the  program  depends 
largely  upon  the  enthusiasm  with  which 
the  utility  carries  out  the  program  in 
obtaining  a  high  response  rate  for 
customers  with  high  potentials  for 
energy  savings.  DOE  feels  that  the 
States  and  utilities  are  best  able  to  judge 
how  to  reach  the  target  groups  in  an 
effective  manner  within  the  local 
environment,  and  has  proposed  the  rules 
so  as  to  allow  considerable  latitude  for 
innovation  on  the  part  of  the  State  and 
the  utilities. 

In  view  of  the  above,  DOE  feels  that 
emphasis  should  be  placed  throughout 
the  program  on  actions  that  will 
facilitate  the  dissemination  of 
information,  and  encourage  a 
substantial  response  rate  to  the  audit 
offer.  Obviously,  the  success  of  the 
CACS  Program  will  be  measured  by  the 
extent  to  which  it  achieves  the  more 
efficient  use  of  energy  in  the  commercial 
buildings  and  multifamily  dwellings 
sectors. 

II.  Part  456 — Amendments  to  the  RCS 
Program 

A.  Introduction 

Title  II  of  NECPA  originally  defined  a 
covered  residential  building  as  a 
building  with  one  to  four  dwelling  units 
which  has  a  heating  or  cooling  system. 
The  ESA  amended  Title  II  of  NECPA 
extending  coverage,  after  January  1, 

1982,  to  residential  buildings  that 
contain  five  or  more  dwelling  units 
unless  such  building  contains  a  central 
heating  or  cooling  system.  (Those 
buildings  containing  a  central  heating  or 
cooling  system  would  be  covered  by  the 
CACS  Program.)  Tenants  and  owners  of 
such  residential  buildings  may  request 
the  audit  described  in  §  456.307,  and 
receive  all  the  services  and  benefits 
prescribed  under  the  RCS  Program.  DOE 
proposes  to  allow  tenants  and  owners  to 
request,  in  the  alternative,  the  audit 


described  in  Section  458.503(b],  and  to 
forego  the  additional  RCS  Program 
services  and  beneHts.  All  utilities 
covered  by  the  RCS  Program  would  be 
covered  by  these  proposed  amendments 
to  the  RCS  Program. 

B.  Definition  of  Residential  Building 

The  proposed  amended  deHnition  of 
the  term  "residential  buildings”  is  based 
on  the  definition  contained  in  Section 
541  of  the  Energy  Security  Act.  The 
deHnition,  as  amended,  extends 
coverage  of  the  RCS  Program  to 
residential  buildings  containing  five  or 
more  dwelling  units,  unless  such 
building  is  centrally  heated,  centrally 
cooled,  or  both.  Buildings  that  are 
centrally  heated  or  cooled  are  covered 
by  the  proposed  CACS  Program. 

Either  tenants  or  owners  of  residential 
buildings  may  request  an  audit  and 
receive  all  the  RCS  Program  services 
and  benefits  if  such  tenant  or  owner 
receives  a  fuel  bill.  DOE  recognizes  that 
in  most  cases  tenants  will  not  be  able  to 
install  measures  unless  the  building 
owner  approves  such  installations.  DOE 
has  considered  adding  a  provision  to  the 
proposed  amendment  requiring  that 
tenants  receive  written  permission  from 
their  landlord,  indicating  that  the  tenant 
is  allowed  to  make  such  installations, 
before  the  utility  is  required  to  provide 
arranging  services.  DOE  seeks  comment 
concerning  the  necessity  of  such  a 
requirement. 

DOE  also  recognizes  that  several 
eligible  customers  in  the  same 
residential  building  may  request  audits 
at  different  times,  thus  placing  a  burden 
on  utilities.  DOE  seeks  comments  or 
how  to  alleviate  this  burden  while 
ensuring  that  eligible  customers  receive 
the  benefits  to  which  they  are  entitled. 

C.  Program  Announcement 

The  proposed  amendment  would  add 
a  new  §  456.320  to  require  utilities  and 
participating  home  heating  suppliers  to 
include  a  special  statement  in  all 
Program  Announcements  distributed  to 
eligible  customers  in  residential 
buildings  containing  five  or  more  units. 
This  statement  would  explain  that  an 
eligible  customer  has  a  choice  between 
obtaining  the  RCS  Program  audit  and  all 
the  RCS  Program  services  and  benefits, 
or  obtaining  the  CACS  Program  audit. 
Nothing  is  intended  to  prohibit  a  utility 
company  that  so  chooses  to  offer  RCS- 
type  services  to  customers  receiving  a 
CACS  audit.  The  statement  must  also 
describe  the  differences  between  the 
two  types  of  audits  and  services 
provided  within  each  program.  It  must 
be  clearly  stated  that  election  of  one 
audit  and  its  program  services  shall 
preclude  the  customer  fi'om  future 


requests  for  the  other  program  audit  and 
its  services. 

Utilities  and  States  could,  of  course, 
provide  the  complete  range  of  RCS 
services  to  eligible  customers  in 
residential  buildings  containing  five  of 
more  imits  who  elect  the  CACS  Program 
audit.  However,  this  would  create 
additional  requirements  for  both  the 
utility  (i.e.,  arranging]  and  the  State  (i.e., 
listing],  and  therefore  is  not  required  by 
DOE.  Comment  is  sought  on  this  option. 

D.  Requirements  for  Program  Audit 

The  proposed  amendment  would  add 
a  new  §  456.321,  which  would  require 
utilities  and  participating  home  heating 
suppliers  to  provide  to  eligible 
customers  in  residential  buildings 
containing  five  or  more  units,  upon 
request,  either  an  RCS  type  audit  and  all 
the  attendant  services  and  benefits,  or  a 
CACS  type  audit. 

DOE  believes  that  an  RCS  audit  might 
be  less  helpful  to  an  eligible  residential 
customer  than  would  the  CACS  audit 
because  the  RCS  audit  covers  measures 
applicable  principally  to  single  family 
residences.  The  CACS  audit,  on  the 
other  hand,  is  geared  to  the  type  of 
building  (5  or  more  units]  owned  or 
occupied  by  the  eligible  customer 
covered  by  this  proposed  rule. 
Consequently,  a  CACS  audit  would 
provide  more  appropriate  information. 

Since  Title  VII  of  NECPA  limits  a 
customer’s  entitlement  under  the  CACS 
Program  to  an  energy  audit,  the 
additional  services  and  benefits  of  the 
RCS  Program  are  not  available.  As  a 
result,  the  CACS  audit,  although  more 
relevant  to  the  large  residential 
buildings,  does  not  carry  with  it  the 
advantages  of  extra  services  (i.e., 
arranging  installation]  or  benefits  (i.e., 
warranties  and  standards]  provided 
under  RCS. 

Consequently,  DOE  has  proposed  that 
the  eligible  customer  in  a  large 
residential  building  have  a  choice  of 
audit  based  upon  his  or  her  judgment  of 
the  relative  value  of  a  more  relevant 
audit  (CACS  audit]  versus  more  services 
and  benefits  (RCS  audit]. 

The  major  alternative  would  be  to 
provide  all  RCS  services  and  benefits 
and  a  CACS  audit.  This  alternative 
would  be  particularly  burdensome  to 
States  and  utilities  and  would  create 
substantial  additional  requirements  in 
DOE’S  regulations.  For  example:  States 
would  be  required  to  develop  lists  of 
suppliers,  contractors,  and  lenders  for 
the  added  measures  applicable  to  the 
multifamily  dwellings  covered  by  the 
CACS  Program,  and  would  be  required 
to  provide  redress,  pibst-installation 
inspections,  etc.;  installers  and 
contractors  would  have  to  follow  DOE- 
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developed  standards  for  materials  and 
installations;  and  utilities  would  be 
required  to  provide  the  lists,  arrange  for 
installation  and  financing,  etc.  The 
additional  regulatory  burden  of  these 
requirements  on  States,  utilities, 
suppliers,  and  contractors  would  be 
substantial.  DOE  recognizes  this  burden 
and  in  keeping  with  the  requirement  that 
the  amendments  contained  in  the  Energy 
Security  Act  should  not  delay  or  impair 
implementation  of  the  RCS  Program,  has 
decided  against  this  alternative. 

DOE  is  concerned  that  the  eligible 
customers  receive  useful  information 
and  services,  and  seeks  comment  on  the 
proposed  approach  and  other 
alternatives  to  that  approach. 

III.  Part  458,  Subpart  A-General 
Provisions  and  DeHnitions 

Section  711  of  NECPA  states  that  ‘‘this 
program  shall  apply  to  any  public  utility 
for  which  coverage  is  provided  under 
Section  211.”  DOE  shall  publish  a  list  of 
covered  utilities  in  the  Federal  Register 
before  the  beginning  of  each  calendar 
year,  which  list  shall  apply  equally  to 
the  RCS  Program  and  to  the  CACS 
Program.  It  is  made  clear  in  Section 
458.102[c]  of  the  proposed  rule  that  a 
utility  which  meets  the  definition  of  a 
covered  utility  is  fully  subject  to  the 
requirements  of  these  rules  and  the 
applicable  plan  whether  or  not  it  is 
included  on  the  list  published  in 
accordance  with  this  provision. 

Inclusion  or  noninclusion  on  such  list  is 
not  determinative  of  a  utility’s  coverage. 

This  subpart  also  contains  a  provision 
which  reflects  the  Secretary’s  authority 
to  enforce  the  provisions  of  the  CACS 
Program  by  petitioning  the  appropriate 
U.S.  district  court  to  enjoin  any  person 
from  violating  any  provision,  plan,  or 
order  under  the  CACS  Program.  Section 
741(c)  of  NECPA.  Although  the  statutory 
provision  for  this  authority  is  contained 
under  the  section  entitled  “Federal 
Standby  Authority,”  both  the  wording  of 
Section  741(c)  and  the  language  of  the 
Conference  Report  specifically  state  that 
the  Secretary’.s  authority  to  request 
injunctive  relief  extends  to  enforcing 
any  provision  of  the  regulations  and  not 
just  to  enforcing  the  Federal  standby 
authority.  The  word  “person”  is  not 
defined  in  the  statute  nor  explained  in 
the  Conference  Report.  DOE  interprets 
the  word  “person”  to  include  any  utility 
company,  supplier,  installer,  contractor, 
financial  institution,  and  State  or 
municipal  agency.  We  believe  this  is 
consistent  with  the  statutory  purpose  of 
Federal  standby  authority  and  the  need 
to  ensure  appropriate  redress  of 
violations  of  DOE  regulations. 

Section  710  of  NECPA  states  that  the 
definitions  in  Section  210  of  NECPA  are 


applicable  to  this  program  except  as 
otherwise  provided  in  Section  710. 
Several  of  the  definitions  in  Section  210 
are  clearly  not  applcable  to  this  program 
and  have  been  deleted  (i.e..  Class  B 
energy  audit,  measures  warranty, 
residential  building,  and  useful  life). 

Nine  definitions  are  given  in  Section  710 
of  NECPA,  the  applicable  definitions  of 
Section  210  of  NECPA,  and  contains 
definitions  of  other  terms  used  in  the 
proposed  rule.  Many  of  these  other 
definitions  are  identical  to  those 
contained  in  the  RCS  Program  final  rule 
(Part  456),  and  are  listed  in  this 
proposed  rule  for  convenience.  Specific 
definitions  are  provided  for  the  various 
“commercial  energy  conservation 
measures”  listed  in  Section  710(b)(5)  of 
NECPA,  as  well  as  for  the  conservation 
measures  added  by  DOE.  The  term 
“energy  efficient  improvements,”  as 
defined  in  Section  710(b)(4)  of  NECPA, 
has  been  replaced  by  the  term  “energy 
conserving  operation  and  maintenance 
procedures”  to  more  clearly  describe  for 
a  building  owner  the  types  of  actions 
included.  Specific  definitions  for  each  of 
the  “energy  conserving  operation  and 
maintenance  procedures”  recommended 
by  DOE  are  provided.  These  include 
many  of  the  practices  defined  in  the 
RCS  Program,  as  well  as  new 
procedures  applicable  to  commercial 
buildings  and  multifamily  dwellings.  A 
number  of  practices,  because  of  their 
cost  implications  in  apartment  buildings, 
are  included  as  measures. 

No  discussion  is  provided  here  of  the 
definitions  contained  in  this  part  that 
are  also  contained  in  the  final  rule  for 
the  RCS  Program. 

The  term  “building  heating  supplier” 
means  any  person  engaged  in  the 
business  of  providing  No.  2,  No.  4,  or  No. 
6  heating  oil,  kerosene,  or  propane  to 
owners  or  tenants  of  commercial 
buildings,  or  selling  No.  2,  No.  4,  or  No.  6 
heating  oil,  kerosene,  or  propane  to 
owners  of  multifamily  dwellings. 

The  term  “Commercial 
Announcement”  means  the  brochure  or 
letter  which  must  be  sent  to  each 
eligible  commercial  customer  to 
announce  the  availability  of  an  audit 
and  provide  information  on  the  energy 
conservation  and  energy  conserving 
operation  and  maintenance  procedures. 
The  term  “Apartment  Announcement” 
means  the  brochure  or  letter  which  must 
be  sent  to  each  eligible  multifamily 
dwelling  customer  to  announce  the 
availability  of  an  audit  and  provide 
information  on  the  energy  conservation 
and  energy  conserving  operation  and 
maintenance  procedures.  The  more 
general  term  “program  information” 
refers  to  all  the  information  activities 


undertaken  by  a  utility  or  building 
heating  supplier  related  to  the  CACS 
Program.  This  includes  the  Commercial 
and  Apartment  Announcements  and  the 
Tenant’s  Energy  Conservation 
Information  Package.  « 

The  definition  of  “covered  utility”  is 
based  on  Section  211  of  NECPA,  and  is 
identical  to  the  definition  given  for  this 
term  in  the  RCS  Program  final  rule. 
Coverage  is  limited  to  large  gas  and 
electric  utilities. 

DOE  recognizes  that  the  defintions  of 
the  terms  “commercial  building”  and 
“eligible  commercial  customer” 
contained  in  Section  710(b)  of  NECPA, 
are  subject  to  a  variety  of 
interpretations.  In  arriving  at  the 
definitions  presented  in  the  proposed 
rule,  DOE  carefully  considered  the 
language  of  the  law,  the  intent  of 
Congress  as  reflected  in  the  committee 
reports,  and  the  problems  utilities  might 
have  in  indentifying  eligible  customers. 

The  statutory  definition  of 
“commercial  building”  provides  that  the 
building  must  have  been  completed  by 
June  30, 1980;  the  building  is  primarily 
used  for  carrying  out  a  business 
(including  nonprofit  business)  or  for 
carrying  out  the  activities  of  a  State  or 
local  government;  the  building  is  not 
used  primarily  for  the  manufacture  or 
production  of  products,  raw  material,  or 
agricultural  commodities;  and  it  is^not  a 
Federal  building.  Finally,  the  average 
monthly  usage  of  energy  for  1980  for  the 
building  must  be  less  than  4,000  kilowatt 
hours  of  electricity  or  1,000  therms  of 
natural  gas  or  the  Btu  equivalent  of 
other  fuels.  The  Btu  equivalent  of  1,000 
therms  of  natural  gas  is  100  million  Btu. 

DOE  would  define  the  term 
commercial  building  also  as  a  roofed 
and  walled  structure.  This  would 
include,  for  example,  the  separate  stores 
in  a  building  containing  several  stores 
such  as  a  shopping  center,  but  would  not 
include  separate  establishments  in  an 
office  building.  The  term  building  is  not 
defined  in  Title  VII  of  NECPA.  DOE 
feels  it  is  appropriate  to  clarify  the  term 
building  by  including  in  the  definition  of 
commercial  building,  the  definition  used 
by  the  DOE  Energy  Information 
Administration, 

The  definition  of  “eligible  commercial 
customer”  for  a  public  utility  identifies 
the  owner  or  tenant  of  a  commercial 
building  to  which  that  public  utility 
supplies  gas  or  electricity  as  being 
potentially  eligible  for  the  program.  This 
definition  permits  tenants  in  master- 
metered  buildings  to  be  eligible;  it  is  not 
necessary  to  pay  a  utility  bill  directly  to 
be  considered  an  eligible  customer.  In 
this  case,  the  burden  is  on  the  utility  to 
obtain  names  of  eligible  customers  who 
are  not  directly  metered  by  the  utility. 
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Similarly,  an  eligible  commercial 
customer  for  a  building  heating  supplier 
is  the  owner  or  tenant  of  a  commercial 
building  to  which  that  building  heating 
supplier  supplies  No.  2,  No.  4,  or  No.  6 
heating  oil,  kerosene,  or  propane. 

The  definition  given  in  the  proposed 
rule  for  the  term  “eligible  multifamily 
dwelling  customer"  is  identical  to  the 
definition  contained  in  Section  710(b}  of 
NECPA.  Only  the  owner  of  a  multifamily 
dwelling  is  eligible  to  request  an  audit. 
DOE  considered  allowing  tenants  to 
request  audits  of  their  individual 
dwelling  units,  but  rejected  this 
approach  as  not  being  cost  effective  and 
not  being  within  the  scope  of  the  law. 

The  definition  of  the  term 
“multifamily  dwelling”  is  identical  to  the 
definition  contained  in  Section  710(b)(3) 
of  NECPA. 

The  two  categories  of  “energy 
conservation  measures”  and  “renewable 
resource  measures”  have  been  included 
in  the  proposed  rule.  DOE  has  attempted 
to  maintain  the  same  format  for  the 
proposed  rule  as  for  the  existing  RCS 
Program.  Thus,  each  of  the  categories  is 
similar  to  those  in  the  RCS  Program. 
However,  while  the  renewable  resource 
measures  remain  the  same  for  the  Title 
VII  program,  additional  energy 
conservation  measures  and  applicability 
criteria  have  been  included  for  the 
proposed  rule.  The  changes  and 
rationale  are  discussed  in  the  following 
paragraphs. 

The  proposed  rule  identifies  twenty- 
two  “energy  conservation  measures”  for 
commercial  and  multifamily  buildings. 
The  list  includes  all  of  the  energy 
conservation  measures  specified  by  the 
existing  RCS  program  plus  the 
additional  measures  specified  by  the 
Energy  Security  Act.  The  additional 
measures  were  required  because  large 
multifamily  buildings  and  small 
commercial  facilities  may  have 
substantially  different  energy 
requirements  than  smaller  residential 
buildings.  DOE  specifically  requests  that 
commenters  address  the  practicality  of 
the  applicability  criteria  with  respect  to 
the  measures. 

The  lighting  system  in  a  smaller 
residential  structure  is  considerably  less 
energy  intensive  and  less  sophisticated 
than  those  commonly  found  in 
multifamily  and  commercial  buildings. 
The  potential  for  saving  energy  in 
lighting  operations  in  the  larger 
buildings  is  commensurately  greater  and 
therefore  requires  more  attention.  DOE 
believes  that  lighting  systems  will  be 
similar  in  many  building  types  and 
climate  zones.  Therefore,  all  of  the 
eligible  buildings  would  receive  a 
lighting  audit,  subject  to  the  building 


meeting  the  lighting  applicability 
criteria. 

Automatic  energy  control  systems 
have  been  defined  broadly  to  include  a 
wide  range  of  devices  that  regulate 
lighting,  heating,  cooling  or  ventilating 
systems.  These  devices  reduce  energy 
costs  by  providing  automatic  regulation 
based  on  time,  temperature  or  humidity. 
Such  equipment  has  been  shown  to 
reduce  energy  usage  by  allowing  for 
more  precise  equipment  control,  than  is 
likely  to  occur  manually.  Examples  are 
timers  for  lighting  systems,  temperature 
and  humidity  sensors  for  outside  air 
intake,  and  outside  temperature  sensors 
for  boiler  water  temperature  control. 

The  definition  also  includes 
programmable  equipment,  such  as 
computerized  energy  management 
systems,  control  of  ventilation  on  the 
basis  of  occupancy,  electrical  demand 
control  equipment,  or  other  types.  Such 
equipment  is  often  valuable  in  small 
commercial  property,  since  there  is  not 
likely  to  be  an  individual  assigned  to 
controlling  lighting,  heating,  and 
ventilating  systems  carefully.  Automatic 
devices  may  therefore  prove  valuable. 

Heating  systems  in  multifamily 
facilities  may  be  quite  large  as  may 
those  serving  several  small  commercial 
facilities.  In  larger  heating  systems, 
modifications  short  of  complete 
replacement  are  available  that  are  more 
effective  for  reducing  energy  costs  than 
with  smaller  systems.  Efficiency  of  such 
systems  can  be  increased  by  increasing 
heat  exchanger  surface  areas;  by  adding 
devices  to  increase  turbulence  of  hot 
gases,  thereby  increasing  the  residence 
time  of  the  gases  in  the  boiler,  by 
recycling  hot  gases  to  burn  remaining 
hydrocarbons:  and  by  allowing 
controlled  condensation  of  steam  within 
the  heat  exchanger,  thereby  recovering 
the  latent  heat  of  vaporization. 
Consequently,  DOE  has  broadened  this 
definition  for  use  in  the  CACS  from  that 
used  in  RCS. 

Energy  recovery  systems  are  of  value 
where  there  exists  a  source  of  energy 
which  is  presently  disposed  of  into  the 
atmosphere  or  into  waste  water,  and 
where  a  building  energy  requirement 
exists  which  can  be  met  by  using  this 
waste  energy.  Such  opportunities  are 
more  likely  to  be  available  in  facilities 
with  multiple  energy  uses,  such  as 
refrigeration,  ventilation,  heating,  hot 
water,  and  cooking.  These  activities  are 
most  often  valuable  in  larger  facilities. 
Therefore,  this  measure  is  included 
although  only  applicable  to  a  portion  of 
the  covered  facilities. 

DOE  recognizes  that  cogeneration 
systems  have  the  potential  to 
significantly  reduce  both  energy 
consumption  and  environmental 


pollutants.  For  some  small  commercial 
facilities  and  multifamily  buildings, 
there  are  opportunities  to  use 
cogeneration  systems.  DOE  has 
attempted  to  leave  the  definition  of  a 
cogeneration  system  as  broad  as 
possible  while  at  the  same  time 
prescribing  energy  demand  limitations. 
DOE  believes  that  this  approach  gives 
the  auditor  the  requisite  information 
necessary  to  determine  applicability, 
while  at  the  same  time  not  excluding 
products  currently  available  in  the 
market  place. 

In  the  proposed  rule  DOE  has  retained 
all  of  the  categories  of  “renewable 
resource  measures”  and  all  of  the 
applicability  criteria  fi'om  the  original 
RCS  Program.  DOE  believes  that  the 
renewable  resource  measure  will  have 
similar  applicability  in  the  Title  VII 
program.  All  of  the  identified  measures 
have  reached  commercial  acceptance. 
Retrofit  domestic  hot  water  systems, 
Trombe  walls,  and  other  passive 
applications  are  increasingly  being 
installed  in  commercial  facilities.  Wind 
systems,  combined  active  solar  space 
heating  and  domestic  hot  water  systems, 
and  solar  swimming  pool  heaters  are 
also  being  installed  in  multifamily  and 
commercial  buildings  with  greater 
frequency.  DOE  believes  that  adoption 
of  renewable  resource  measures  will 
often  result  in  substantial  fossil  fuel 
energy  savings  while  at  the  same  tjme 
being  reasonably  economically  feasible. 

DOE  solicits  comments  on  both  the 
inclusion  of  renewable  resource 
measures  as  a  general  category  and  on 
each  specific  measure. 

The  use  of  the  term  “energy 
conserving  operation  and  maintenance 
procedures”  is  similar  to  the  term  energy 
conserving  practices  in  Title  II  of 
NECPA.  except  for  two  additions.  DOE 
believes  that  a  building  energy  use 
monitoring  list  will  be  a  useful  item  for  a 
building  manager  and  that  the  auditor  is 
capable  of  providing  the  manager  with 
such  a  list.  DOE  also  believes  that  every 
building  should  receive  a  visual 
inspection  of  its  steam  distribution  lines 
to  check  for  obvious  abnormalities, 
including  steam  trap  failures  and  poorly 
functioning  condensate  lines.  The 
terminology  was  changed  from 
“practices”  to  “operation  and 
maintenance  procedures”  to  more 
clearly  describe  for  a  building  owner  the 
types  of  actions  included. 

DOE  has  attempted,  buy  use  of  the 
term  “estimates  based  on  typical 
practice,”  to  define  the  minimum  effort 
required  of  the  auditor.  Audit  results 
which  estimate  energy  savings  and 
installation  costs  based  on  typical 
practice  are  perhaps  the  cheapest  and 
quickest  audit  tool  which  retains  a 
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degree  of  end-use  accuracy.  DOE 
believes  that  this  approach  is  the 
minimum  level  of  effort  which  will  lead 
to  adoption  of  energy  conservation 
measures  or  renewable  level  of  effort 
which  will  lead  to  adoption  of  energy 
conservation  measures  or  renewable 
resource  measures  on  the  part  of  the 
building  owner.  The  utility  is 
encouraged  to  provide  greater  analysis 
if  the  utility  believes  it  is  necessary. 

The  definition  of  “participating 
building  heating  supplier”  reflects  the 
voluntary  participation  of  building 
heating  suppliers  and  the  Governor’s 
choice  whether  to  include  building 
heating  suppliers  in  the  State  Plan. 

The  term  “program  measures”  means 
those  energy  conservation  or  renewable 
resource  measures  which  have  been 
deemed  appropriate  by  climatic  region 
and  building  category,  and  which  are 
found  in  the  Appendix  to  this  part.  This 
listing  is  similar  to  the  list  used  for  the 
RCS  Program.  In  addition,  it  includes 
new  measures  that  are  required  under 
the  CACS  Program. 

The  term  “State  measures"  means  an 
energy  conservation  measure  that  has 
been  approved  by  the  Secretary  in  the 
State  Plan  pursuant  to  §  §  458.404  and 
458.504  of  the  proposed  rule. 

The  term  “Tenant’s  Energy 
Conservation  Information  Package” 
means  the  information  package  required 
to  be  provided  by  a  covered  utility  or 
participating  building  heating  supplier  to 
each  owner  of  a  multifamily  dwelling 
once  an  audit  has  been  requested  by  the 
owner  of  such  dwelling.  Prior  to 
receiving  the  audit  the  owner  must  agree 
to  distribute  an  Information  Package  to 
each  tenant  in  the  building. 

IV.  Part  458,  Subpart  B — ^Preparation, 
Submission  and  Approval  of  State  Plans 

A.  Scope 

This  subpart  identifies  the 
responsibilities  of  the  States  and  the 
Tennessee  Valley  Authority  (TV A)  in 
the  preparation  and  submission  of  State 
Plans,  and  the  procedures  for  approval 
of  the  State  Plan  by  the  Secretary.  The 
authority  for  this  subpart  is  derived  from 
Section  721(a)  of  NECPA.  Every  attempt 
has  been  made  to  ensure  that  this 
Subpart  of  the  proposed  rule  is 
consistent  with  the  corresponding 
Subpart  B  of  the  final  rule  for  the  RCS 
Program. 

B.  Initial  Submission,  Lead  Agency  and 
Coverage  of  State  Plan. 

Section  458.202  of  the  proposed  rule 
requires  that,  if  a  State  intends  to  submit 
a  State  Plan,  then  the  Governor  or  State 
agency  specifically  authorized  by  State 
law  to  submit  a  State  Plan  must  inform 


the  Secretary  within  30  days  of  the 
promulgation  of  the  final  rules  of  the 
name  and  address  of  the  Agency  which 
will  have  principal  responsibility  for  the 
development  of  the  State  Plan.  This 
provision  would  enable  the  Secretary  to 
provide  technical  assistance  to  the 
appropriate  persons  in  the  State,  and 
inform  the  Secretary  of  the  State’s 
intentions.  DOE  has  not  proposed  to 
require  that  the  Lead  Agency  for  this 
program  be  the  same  as  the  Lead 
Agency  for  the  RCS  Program.  We  invite 
comments  on  this  decision,  particularly 
as  it  will  affect  coordination  between 
the  two  programs. 

The  Governor  would  be  required  to 
notify  the  Secretary,  within  30  days  of 
promulgation  of  the  final  rules,  of  which 
nonregulated  covered  utilities,  if  any, 
will  be  subject  to  the  State  Plan.  Within 
90  days  of  promulgation  of  the  final 
rules,  the  Governor  would  be  required  to 
notify  the  Secretary  whether  or  not  any 
building  heating  suppliers  will  be 
included  in  the  State  Plan.  These 
requirements  parallel  those  in  the  RCS 
Program. 

C.  Coordination  Requirements 

Section  458.203  proposes  three 
requirements  for  coordination  in  the 
development  of  the  State  Plan.  Section 
458.203(a)  would  require  the  Lead 
Agency  to  coordinate  the  Plan  with 
neighboring  States  which  have 
jurisdiction  over  any  covered  utility  or 
participating  building  heating  supplier 
subject  to  the  Plan.  Section  458.203(b) 
would  require  the  Lead  Agency,  if  such 
agency  is  not  the  State  Regulatory 
Authority,  to  provide  a  copy  of  the  Plan 
to  such  Authority  30  days  prior  to  the 
public  hearing  required  by  §  458.204.  In 
every  State,  regardless  of  who  is  the 
Lead  Agency,  ^e  State  Regulatory 
Authority  will  have  a  significant  role  to 
play  in  the  implementation  of  utility 
programs.  The  purpose  of  §  458.203(b]  is 
to  emphasize  DOE’s  interest  in 
cooperation  between  State  agencies  in 
the  development  of  the  Plan.  Section 
458.203(c)  would  require  States  to 
coordinate  their  CACS  Program  with 
their  RCS  Program  and  with  the  State 
Plans  developed  under  Section  367(b)(1) 
of  the  Energy  Policy  and  Conservation 
Act  (10  CFR  Part  420,  State  Energy 
Conservation  Plans).  Such  coordination 
must  not  have  the  effect  of  delaying 
implementation  of  the  RCS  Program. 
This  provision  is  based  on  §  712(c)  of 
NECPA,  which  instructs  DOE  to  assure 
that  the  Title  VII  rules  are  coordinated 
with  these  other  programs  and  requires 
that  nothing  in  the  Title  VII  rules  will 
have  the  effect  of  delaying 
implementation  of  the  RCS  Program. 


D.  Notice,  Comment,  and  Public  Hearing 

Section  458.204  reflects  the  provisions 
of  Section  722(4)  of  NECPA,  which 
requires  that  no  State  Plan  shall  be 
approved  by  the  Secretary  unless  such 
plan  is  adopted  after  notice  and  public 
hearing.  DOE  expects  that  States  will 
consult  very  early  with  utilities,  building 
heating  suppliers,  consumers.  Public 
Utility  Commissions  and  others  in  the 
development  of  the  Plan.  Because 
NECPA  allows  only  180  days  for  the 
development  of  the  State  Plan,  we 
decided  not  to  include  in  the  proposed 
Rule  any  prescription  of  the  specific 
groups  to  be  consulted  or  the  schedule 
for  their  consultation. 

E.  Procedures  for  Submission  and 
Approval  of  State  Plans 

Section  458.205  contains  the  proposed 
schedule  for  development,  submission, 
and  approval  or  disapproval  of  the  State 
Plan.  This  section  repeats  the 
requirements  of  Section  721(a)  of 
NECPA,  and  parallels  the  requirements 
contained  in  the  RCS  Program  final  rule. 
Ten  copies  of  the  proposed  State  Plan 
would  be  required  to  be  submitted  to  the 
Secretary  within  180  days  of  the 
promulgation  of  the  final  rule.  If  the  plan 
were  to  meet  the  necessary 
requirements,  it  would  be  approved 
within  90  days  of  submittal.  Within  30 
days  of  approval  of  the  State  Plan,  the 
Lead  Agency  would  be  required  by 
Section  458.205(c)  to  notify  the  covered 
utilities  and  participating  building 
heating  suppliers  of  the  approval  of  the 
State  Plan  by  the  Secretary,  to  direct 
their  compliance  with  it  and  to  certify 
their  compliance  to  the  Secretary  within 
13  months. 

If  the  State  Plan  were  not  to  meet  the 
criteria  of  Subpart  B,  it  would  be 
disapproved  within  90  days  of 
submission,  and  the  reasons  for 
disapproval  would  be  specified  in 
writing.  The  Governor  or  Lead  Agency 
would  be  allowed  to  submit  another 
proposed  State  Plan  within  60  days. 

Section  458.205(e)  provides  for  States 
to  submit  amendments  to  the  State  Plan 
to  the  Secretary.  Such  amendments  shall 
be  considered  according  to  the  same 
procedures  and  schedule  as  the  original 
Plan,  except  that  the  Secretary  may 
waive  any  of  the  submission 
requirements  for  amendments  that 
would  not  have  a  substantial  impact  on 
large  numbers  of  individuals  or 
businesses. 

F.  Building  Heating  Suppliers 

Section  721(c)  of  NECPA  gives  a 
Governor  discretion  to  submit  a  plan 
applicable  to  building  heating  suppliers. 
Section  458.202(c),  as  proposed,  requires 
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the  Governor,  within  90  days  of 
promulgation  of  the  final  rules,  to  inform 
the  Secretary  whether  building  heating 
suppliers  will  be  included  in  the  State 
Plan.  To  give  affect  to  the  Congressional 
intent  to  encourage  a  unified  State 
efiort,  Section  458.206  would  require 
that,  if  the  Governor  elects  to  submit  a 
plan  for  building  heating  suppliers,  the 
plan  must  be  part  of  the  State  Plan  and 
be  submitted  according  to  the  same 
procedures  for  submission  of  the  State 
Plan.  The  mechanism  for  coordinating 
this  plan  with  other  elements  of  the 
State  Plan  would  be  left  to  the  discretion 
of  the  Governor. 

G.  Special  Provisions  for  TVA 

NECPA  gives  the  same  authority  to 
the  TVA,  with  respect  to  those  utilities 
over  which  TVA  has  ratemaking 
authority,  as  it  does  to  both  a  Governor 
and  a  State  Regulatory  Authority.  This 
creates  an  overlap  of  jurisdictions  in 
those  States  where  the  TVA-regulated 
utilities  are  located.  Section  458.207 
contains  provisions  necessary  to  clarify 
the  role  of  the  TVA.  In  particular,  DOE 
expects,  the  TVA  to  coordinate  the 
development  of  its  Plan  closely  with  the 
States  in  which  its  utilities  are  located. 

In  addition,  the  TVA  Plan  is  not  to  cover 
building  heating  suppliers.  We  seek 
comment  on  additional  provisions  which 
may  be  required  to  reduce  the  potential 
for  conflict  or  duplication  of  such  Plans. 

H.  Special  Procedures  for  Exemptions 

Section  458.208  proposes  provisions 
for  exemption  from  the  GAGS  Program. 
The  statutory  basis  for  these  exemption 
provisions  is  given  in  Section  722  of 
NEGPA.  The  major  issues  entailed  in 
these  exemption  provisions  stem  fi'om 
the  act  that  Section  722  of  NEGPA 
leaves  several  questions  unanswered. 
(Related  issues  result  fi-om  the  fact  that 
other  sections  of  NEGPA  give  very 
specific  treatment  to  concepts  involved 
in  the  meaning  of  Section  722.) 

Section  722  states,  in  essence,  that  no 
energy  conservation  plan  (State  Plan  or 
Nonregulated  Utility  Plan)  shall  be 
approved  by  the  Secretary  unless  it 
requires  each  regulated  utility  to 
implement  a  GAGS  Program,  except  that 
no  such  program  “may  be  required  to 
apply  to  all”  of  the  eligible  buildings  in 
its  service  area  if,  within  six  months  of 
the  date  of  these  rules,  the  State 
Regulatory  Authority  or  other  regulatory 
body  having  ratemaking  authority 
“determines  that  the  inclusion  of  such 
additional  buildings  or  dwellings  would 
significantly  impair  such  utility’s  ability 
to  carry  out  the  RGS  Program  under 
Title  II  of  NEGPA  or  to  provide  utility 
service  to  its  customers." 


The  major  issues  inherent  in  this 
section  are: 

(1)  Is  this  intended  to  allow  a  partial 
or  a  total  exemption  fi'om  program 
requirements? 

(2)  Is  this  intended  to  be  a  permanent 
or  a  temporary  exemption  fiom  program 
requirements? 

(3)  What  is  the  definition  of  a 
“significant  impairment”  of  a  utility’s 
ability  to  carry  out  the  RGS  program  or 
to  provide  utility  service? 

(4)  What  is  doe’s  role  in  this 
exemption  process?  Does  exemption 
authority  belong  solely  to  the  State 
Regulatory  Authority? 

As  a  starting  point,  it  is  convenient  to 
discuss  the  first  two  issues  together.  The 
language  in  Section  722  of  NTiGPA  does 
not  make  it  clear  whether  the  exemption 
is  intended  to  be  partial  or  temporary. 
'The  discussion  of  this  section  contained 
in  the  Gonference  Gommittee  Report 
leaves  these  issues  equally  unclear. 

DOE  believes,  however,  that  the 
exemption  is  intended  as  an  interim 
measure  to  allow  more  gradual  program 
implementation  in  places  where  full  and 
immediate  implementation  might  be 
disruptive. 

The  interpretation  reflected  in  the 
proposed  rule  is  that  DOE  should  have  a 
role  in  defining  significant  impairment  of 
the  RGS  Program  but  should  not  be 
involved  in  defining  significant 
impairment  of  a  utility’s  ability  to 
provide  utility  service. 

DOE  has  the  clear  authority  to  specify 
State  Plan  requirements  (Section  712(a) 
of  NEGPA)  and  any  other  rules 
necessary  to  carry  out  Title  VII 
provisions  (Section  712(d)  of  NEGPA). 
However,  the  State  Regulatory 
Authority  alone  has  the  authority  to 
determine  the  existence  of  “significant 
impairments."  In  the  proposed  rule  DOE 
requires  a  record  of  the  basis  for  State 
Regulatory  Authority  exemption 
decisions  as  a  part  of  the  State  Plan 
submittal  but  DOE  does  not  have 
authority  to  reverse  these  decisions. 
DOE’S  authority  to  determine  the 
content  of  State  Plans  allows  DOE  to 
require  that  exemptions  be  only  an 
interim  measure  and  that  full 
implementation  is  to  ultimately  follow. 
*1110  proposed  rule  requires  that  State 
Plans  contain  “conditional  programs" 
for  those  utilities  that  are  granted  an 
exemption.  These  are  partial  programs 
that  must  be  implemented  until  the 
“conditions”  causing  significant 
impairments  may  be  eliminated.  State 
Plans  containing  conditional  programs 
must  also  propose  actions  to  be  taken  to 
remove  these  “conditions.” 

In  the  proposed  rule,  §  458.208(a) 
repeats  the  exemption  provision  of 
Section  722  of  NEGPA.  Section 


458.208(a)  of  the  rule  also  outlines  the 
exemption  process  whereby  the  criteria 
for  significant  impairment  specified  in 
§  458.208(b)  are  to  be  used  by  the  State 
Regulatory  Authority  in  making  a 
determination  of  significant  impairment 
via  the  procedure  specified  in 
S  458.208(c).  A  determination  of 
significant  impairment  must  be 
submitted  in  a  State  Plan  containing  a 
conditional  program  which  meets  the 
requirements  given  in  §  458.208(d). 

In  defining  “significant  impairment  of 
the  RGS  Program”  in  S  458.208(b)  of  the 
proposed  rule,  DOE  proposes  that 
nothing  in  these  rules  shall  have  the 
effect  of  delaying  the  submission, 
approval,  or  implementation  of 
Residential  Gonservation  Service 
Programs  developed  under  Title  II.  This 
requirement  is  contained  in  Section 
712(c)  of  NEGPA.  DOE  believes  that  this 
provision  of  the  law  precludes  any  other 
possible  definition  of  significant 
impairment  of  the  RGS  Program  because 
any  form  of  impairment  may  be  thought 
of  as  a  delay  in  program 
implementatioil.  Gonsequently,  this 
language  from  the  law  was  adopted  as 
the  de^ition  used  in  the  proposed  rule. 

Section  458.208(b)  of  the  proposed  rule 
permits  the  State  Regulatory  Authority 
to  establish  its  own  definition  of 
significant  impairment  of  a  utility's 
ability  to  provide  utility  service. 

Section  458.208(c)  of  the  proposed  rule 
describes  two  procedures  by  which  the 
State  Regulatory  Authority  could  make 
the  determination  of  the  existence  of 
conditions  of  significant  impairment. 

The  first  procedure  reflects  the  provision 
of  Section  722  of  NEGPA,  which  requires 
that  the  State  Regulatory  Authority 
make  the  significant  impairment 
determination  within  six  months  of  the 
final  rules.  The  second  procedure  is 
intended  to  provide  the  State  Regulatory 
Authority  with  the  option  to  take  more 
time  to  review  cases.  Under  this 
approach,  the  State  Regulatory 
Authority  may,  within  six  months  of  the 
effective  date  of  these  rules,  make  a 
preliminary  determination  that 
significant  impairment  is  probable.  The 
State  RegOlatory  Authority  would  then 
be  permitted  to  take  up  to  one  year  from 
the  effective  date  of  the  GAGS  rules  to 
either  confirm  or  reverse  this 
determination.  In  the  meanwhile,  the 
State  Plan  would  be  required  to  propose 
full  program  implementation.  If  the  State 
Regulatory  Authority  were  to  confirm  its 
determination,  however,  then  an 
amendment  to  the  State  Plan  containing 
a  proposal  for  a  conditional  program 
would  be  required.  DOE  invites 
comments  on  this  alternative. 

Section  458.208(d)  defines  conditional 
programs  and  specifies  State  Plan 
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requirements  for  conditional  programs. 

A  conditional  program  is  defined  as  a 
program  which  temporarily  provides 
only  partial  coverage  of  commercial 
buildings  and  multifamily  dwellings. 
However,  conditional  programs  would 
not  be  permitted  to  change  the  audit 
content  requirements  specified  in 
NECPA.  The  proposed  rule  provides 
some  permissible  types  of  conditional 
programs.  Comments  proposing  other 
alternatives  will  be  carefully 
considered.  A  conditional  program  is 
further  debned  by  §  458.208(d)  to  be 
conditioned  on  the  existence  of 
significant  impairments  and  must  be 
accompanied  by  a  plan  to  remove  such 
impairments. 

The  special  State  Plan  requirements 
for  conditional  programs  would  include 
a  technical  analysis  to  support  the 
significant  impairment  determination, 
the  rationale  for  the  conditional 
program,  and  specification  of  the  steps 
to  be  taken  to  alleviate  signihcant 
impairments  and  State  enforcement 
measures  to  assure  these  steps  are 
taken. 

V.  Part  458,  Subpart  C — Preparation, 
Submission,  and  Approval  of 
Nonregulated  Utility  Plans 

A.  Scope 

This  subpart  identifies  the 
responsibilities  of  covered  nonregulated 
utilities,  not  subject  to  a  State  Plan,  for 
the  preparation  and  submission  of* 
Nonregulated  Utility  Plans,  the 
procedures  for  approval  of  Nonregulated 
Utility  Plans  by  the  Secretary,  and  the 
minimum  requirements  for  the  content  of 
Nonregulated  Utility  Plans.  Every  effort 
has  been  made  to  coordinate  this 
subpart  of  the  proposed  rule  with  the 
corresponding  section.  Subpart  D,  of  the 
final  rules  for  the  RCS  Program. 

B.  Coverage 

Subpart  C  applies  to  all  nonregulated 
utilities  which  are  not  covered  by  a 
State  Plan. 

C.  Initial  Submission 

Section  458.303  would  require  each 
nonregulated  utility  not  covered  by  a 
State  Plan  to  notify  the  Secretary  within 
60  days  of  these  rules  of  the  person 
responsible  for  the  preparation  of  its 
Nonregulated  Utility  Plans. 

D.  Coordination  Requirements 

Section  458.304  require  each 
nonregulated  utility  subject  to  this 
subpart  to  coordinate  the  preparation  of 
its  Nonregulated  Utility  Plan  with  the 
preparation  of  the  applicable  State  Plan 
for  the  purpose  of  minimizing 


inconsistent  provisions  between  the  two 
plans. 

E.  Notice,  Comment,  and  Public  Hearing 

Section  458.305  sets  forth  the 
proposed  requirements  for  public  notice 
and  the  opportunity  for  public  comment 
and  public  hearing  on  Nonregulated 
Utility  Plans.  These  provisions  are  the 
same  as  those  required  of  States  and  the 
same  as  those  in  the  RCS  Program. 

F.  Procedures  for  Submission  and 
Approval  of  Nonregulated  Utility  Plans 

Section  458.306  presents  procedures 
for  the  submission,  approval, 
disapproval,  and  amendment  of 
Nonregulated  Utility  Plans.  These 
procedures  are  the  same  as  those  for 
States  and  are  the  same  as  the  RCS 
Program.  Section  458.306  also  provides 
special  qualifications  on  the  plan 
content  requirements  for  nonregulated 
utilities. 

G.  Special  Procedures  for  Exemptions 

Section  723(a)  of  NECPA  provides 
certain  conditions  under  which 
nonregulated  utilities  may  be  exempted 
from  some  plan  requirements.  Section 
723(a)  accomplishes  this  by  referring  to 
Section  722  which  provides  exemption 
procedures  for  State  Plans.  In  the  case 
of  nonregulated  utilities  all  of  the 
requirements  are  the  same  except  that 
the  Governor  of  the  State  is  designated 
to  perform  the  role  of  the  State 
Regulatory  Authority.  Likewise, 

§  458.208  of  these  rules  would  refer  to 
§  458.208  of  these  rules  and  change  the 
designation  from  the  State  Regulatory 
Authority  to  the  Governor.  All  of  the 
issues  discussed  above  in  reference  to 
§  458.208  also  apply  to  §  452.307. 
Procedures  and  actions  by  the  Governor 
in  granting  exemptions  would  be 
required  in  the  Plan.  If  the  State  were 
not  to  submit  a  plan,  the  procedures  and 
actions  would  be  required  to  be 
submitted  to  DOE  nonetheless. 

VI.  Part  458,  Subpart  D.  Energy 
Conservation  Services  for  Commercial 
Buildings 

A.  Scope  and  Coverage 

The  Commercial  and  Apartment 
Conservation  Service  Program  is  divided 
into  two  Subparts  for  purposes  for 
clarity.  Subpart  D  describes  the 
proposed  minimum  requirements  for  the 
content  of  State  Plans  covering 
commercial  building.  The  State  would 
be  allowed,  and  is  encouraged,  to 
include  additional  information  and 
provide  additional  requirements  in  the 
State  Plan  pertaining  to  the  commercial 
building  in  the  CACS  Program  if  such 


information  and  requirements  are  not 
specifically  prohibited. 

All  utilities  covered  by  the  RCS 
Program  are  covered  by  the  CACS 
Program.  Title  VII  of  NECPA  contains 
no  provisions  for  temporary  programs. 
However,  utilities  may  be  exempted  by 
the  State  Regulatory  Authority  from 
providing  services  to  some  commercial 
buildings.  The  State  Plan  is  required  to 
identify  which  utilities  have  received 
such  exemptions  and  to  which 
commercial  buildings  the  exemptions 
applies. 

B.  Eligibility  for  Audit 

To  receive  an  audit  from  a  public 
utility  or  participating  building  heating 
supplier,  the  requesting  party  must  be  an 
eligible  commercial  customer  of  that 
utility  or  building  hearing  supplier  by 
being  the  owner  or  tenant  of  a 
commercial  building  as  these  terms  are 
defined  in  Section  458.103. 

Certain  factors  related  to  program 
coverage  presented  the  most  difficult 
problem  DOE  encountered  in  structuring 
the  CACS  Program.  The  proposed  rule  is 
a  compromise  of  several  desirable,  but 
conflicting,  objectives.  The  following 
discussion  provides  additional  detail  on 
the  issues  and  alternatives  considered 
for  adoption.  DOE  solicits  comments  on 
the  proposed  rule  and  the  alternatives 
discussed  below,  and  welcomes 
suggestions  of  other  approaches.  Three 
key  factors  are  involved  in  the 
commercial  coverage  problem  the 
concept  of  “building”  customer  status 
relative  to  the  utility  or  building  heating 
supplier,  and  the  level  of  energy  usage. 
These  factors  will  be  discussed 
separately  below  and  are  followed  by 
alternative  approaches  to  coverage. 

Commercial  Building 

The  Energy  Security  Act  refers  to 
owners  or  tenants  of  “commercial 
buildings”  in  establishing  the  eligibility 
for  energy  audits.  Since  the  intent  of 
Congress  was  to  assist  small 
commercial  enterprises  in  achieving 
energy  conserv  ation,  DOE  has 
interpretated  the  term  “commercial 
building"  to  include  any  small 
commercial  establishment  with  walls 
and  a  roof,  whether  or  not  the 
establishment  is  a  part  of  a  larger 
structme.  This  has  the  effect  of 
extending  commercial  coverage  to  more 
small  commercial  enterprises  than 
would  the  concept  of  a  “commercial 
building”  as  only  the  outer  structure  and 
would  include,  for  example,  any 
establishments  located  in  large  shopping 
centers.  Such  shopping  centers  may  not 
quality  for  an  audit  under  the  energy 
usage  criteria,  but  the  individual 
establishments  might. 
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It  is  felt  that  such  individual 
establishments  should  be  included 
because  they  can  engage  in  energy 
conservation  apart  from  action  directed 
toward  the  entire  shopping  center.  Such 
tenant  establishments  may  or  may  not 
be  separately  metered  for  energy  usage. 
Those  which  are  separately  metered,  or 
submetered  have  a  direct  incentive  to 
invest  in  energy  conservation.  Those 
which  are  not  separately  metered  or 
submetered  have  an  incentive  to 
cooperate  with  the  landlord/ owner  to 
conserve  energy  since  many  commercial 
leases  have  energy  cost  pass-through 
provisions  and  because  rents  are 
affected  by  energy  cost  in  any  event. 

DOE  recognizes  that  buildings  that  are 
not  at  least  submetcred  may  present 
problems  in  terms  of  determining 
eligibility  and  identiHcation  (see  also 
the  discussion  in  the  preamble  on 
Section  458.403(a)].  However,  these 
problems  can  reasonably  be  addressed 
at  the  local  level  where  the  particular 
characteristics  of  the  service  population 
are  available  for  structuring  a  program 
to  reach  the  small  end  of  the  commercial 
sector. 

DOE  considered  extending  coverage 
of  ^'commercial  building”  to  all 
conunercial  establishents  that  met  the 
energy  usage  requirments  and  that  did 
not  have  their  own  direct  roof  (or  their 
own  walls).  This  alternative  would 
include,  for  example,  establishments  in 
large  office  buildings.  DOE  rejected  this 
alternative  because  it  felt  that  it  was  not 
Congress’  intent  cover  such 
establishemts  and  because  the 
incentives  for  such  establishments  to 
invest  in  energy  conservation  are 
minimal.  DOE  invites  comments  on  this 
determination. 

As  provided  by  Section  731(a)  of 
NECPA,  new  customers  are  eligible  for 
an  audit  unless  the  occupied  space  had 
previously  been  audited.  In  the  letter 
event,  the  new  customer  could  request  a 
copy  of  the  audit.  The  marginal  benefits 
which  could  be  expected  to  result  from 
an  additional  audit  may  not  justify  the 
expense.  DOE  solicits  comments  on  this 
determination. 

Eligible  Customer 

The  statue  provides  that  an  eligible 
commercial  customer  is  an  owner  or 
tenant  of  a  commercial  building  to 
whom  a  public  utility,  building  heating 
supplier,  covered  by  the  program  sells 
natural  gas  or  electricity. 

One  interpretation  of  the.  statute  is 
that  the  utility/building  heating  supplier 
is  expected  to  offer  the  program  only  to 
direct  customer  (that  is,  those  which  are 
separately  metered)  of  that  concern. 
However,  this  interpretation  would 
exclude  from  coverage  many  of  the 


smaller  businesses  that  were  the  major 
concern  of  Congress.  DOE  feels  that  the 
program  should  include  all  similar  small 
commercial  enterprises,  regardless  of 
particular  metering  arrangements  in  any 
particular  case.  For  this  reason,  we  have 
interpreted  “eligible  customer”  to 
include  any  small  commercial  enterprise 
which  is  supplied  with  utility  service  by 
a  participating  utility/building  heating 
supplier.  The  result  is  that  similar 
establishment  in  two  different  buildings, 
one  master-metered  and  one 
individually-metered,  would  be  treated 
the  same  in  terms  of  program  eligibility. 
Again,  DOE  recognizes  that  this 
approach  presents  problems  in  terms  of 
identifying  and  qualifying  eligible 
customers  but  feels  that  at  the  local 
level  reasonable  solutions  to  these 
problems  are  possible. 


Energy  Usage 

Congress  speciHed  the  program  as 
applying  to  building  with  monthly 
energy  use  less  than  4000  kWh  of 
electricity  of  1000  therms  of  gas  or  the 
equivalent  amount  of  certain  other  fuels 
in  Btu.  (Note  that  4000  kWh =136 
therms =13.6  million  Btu,  1000 
therms =100  million  Btu. 

The  intent  of  Congress  was  the  usage 
criteria  would  identify  buildings  of  the 
same  size,  compatible  with  the  small 
business  focus  of  the  program.  After  an 
extended  period  of  discussion  during 
which  virtually  all  combinations  of  the 
usage  criteria  were  considered,  DOE  has 
chosen  100  million  Btu  as  the  maximum 
limit  for  limit  for  average  monthly 
energy  usage  of  any  fuel.  This  is 
equivalent  in  energy  to  1000  therms  of 
natural  gas.  The  kWh  criterion  remains. 
The  result  is  that  a  building  would 
qualify,  from  a  usage  standpoint,  if  (a)  it 
uses  less  than  4000  kWh  of  electricity,  or 
(b)  it  uses  less  the  100  million  Btu  of 
natural  gas  or  any  other  covered  fuel. 

One  possible  interpretation  of  the 
energy  usage  criterion  contained  in  the 
Title  VII  definition  of  conunercial 
building  is  that  a  building  using  more 
than  4000  kWh  of  electricity  but  using 
no  natural  gas  would  qualify,  since  zero 
Btu  of  natural  gas  is  less  that  100  million 
Btu.  This  case  would  result  in  making 
eligible  for  a  CACS  Program  audit  20 
percent  of  the  total  national  commercial 
floor  space.  This  “zero”  case  could 
result  in  covering  some  rather  large 
buildings.  However,  it  would  ensure  that 
small  business  occupying  all  electric 
buildings  would  receive  CACS  services. 
The  “zero”  case  would  be  particularly 
important  in  climate  zones  where 
cooling  is  a  signiBcant  energy  use 
category  in  a  building.  (The  “zero” 


natural  gas  case  is  more  likely  to  arise 
than  the  “zero”  electricity  case  since 
almost  all  buildings  use  some  electricity. 
However,  the  "zero”  natural  gas  case 
approach  would  also  apply  in  cases  of 
“zero”electricity.) 

Another  alternative  regarding  energy 
usage  which  DOE  considered  was 
assigning  a  specific  minimum  level — 
other  than  zero — of  electricity  and 
natural  gas  (or  other  fuel)  consumption 
for  CACS  eligibility.  However,  the 
available  data  on  building  size  versus 
energy  usage  was  conflicting  and  not 
helpful.  Consequently.  DOE  could 
establish  no  useful  and  rationally  based 
minimum  level  of  other  fuel 
consumption.  Moreover,  to  require  a 
minimum  would  somewhat  arbitrarily 
eliminate  some  small  business  from 
CACS  coverage. 

A  third  possile  approach,  which 
would  avoid  coverage  of  larger  all¬ 
electric  buildings,  would  be  to  require 
that  such  buildings  use  at  least  some 
natural  gas  or  some  fuel  other  than 
electricity  in  order  to  be  covered  (i.e., 
less  than  4000  kWh  of  electricity,  or.  of 
another  covered  fuel  is  used  in  the 
eligible  building,  less  the  100  million  Btu 
of  that  fuel).  DOE  believes  it  is  possible 
to  imply  from  the  statutory  language  the 
assumption  that  a  building  must 
consume  some  of  a  praticular  fuel  in 
order  to  include  that  fuel  in  the 
computation  of  eligibility.  Under  this 
approach,  coverage  of  the  CACS  would 
drop  to  approximately  10  percent  of  the 
commercial  floor  space. 

DOE  invites  comment  and  submission 
of  documented  data  on  this  issue  and  on 
the  three  alternatives  presented  (the 
“zero  usage”  case,  the  “specific 
minimum  usage”  case,  and  the  “any 
mimimum  usage"  case).  Commenters 
may  also  want  to  include  comments  on 
the  alternatives  discussed  below  which 
would  require  legislative  change  to 
accomplish. 

Alternate  Approaches 

Serious  consideration  was  given  to 
three  other  approaches  to  determining 
program  coverage  or  eligibility.  One  was 
to  base  eligibility  on  building  size, 
instead  of  energy  usage,  that  is,  square 
feet  of  floor  space.  A  size  of  10,000 
square  feet  was  considered  to  be 
representative  of  the  desired  program 
coverage.  A  major  disadvantage  of  this 
approach  is  that  such  data  are  not  easily 
availabe  to  utilities  or  building  heating 
suppliers.  Additional  problems  arise 
when  one  cosiders  how  to  define 
“square  feet."  Should  it  include  only 
usable  floor  space  or  gross  building 
size?  Perhaps  it  should  only  cover  space 
that  is  either  heated  or  cooled.  These 
issues  further  complicate  the  problems 
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associated  with  acquiring  the 
descriptive  data  needed  to  define 
eligibility.  Use  of  this  definition  would 
require  a  legislative  change. 

A  second  alternative  approach  to 
eligibility  that  was  considered  was  to 
use  the  Small  Business  Administration’s 
definition  of  small  business  and  to  make 
all  small  businesses  eligible.  This 
approach  also  had  problems  in  that  such 
data  are  not  readily  available  to  utilities 
or  building  heating  suppliers.  Present 
SBA  definition  rely  mainly  on  the  dollar 
amounts  of  gross  business  volume  and 
are  related  to  Standard  Industrial 
Classification  (SIC)  codes.  SBA  has 
recently  proposed  a  new  small  business 
definition  based  on  number  of 
employees  that  is  also  SIC  code  specific. 
Use  of  this  definition  would  also  require 
a  legislative  change. 

The  third  alternative  considered  was 
to  interpret  the  4000  kWh  limit  as 
applying  to  uses  other  than  space 
conditioning,  and  the  1000  therms  limit 
as  applying  to  space  conditioning.  Under 
this  interpretation,  for  example,  an  all 
electric  building  would  be  covered  if  it 
used  less  than  4000  kWh  for  lighting  and 
less  than  29,400  kWh  (the  Btu  equivalent 
of  1000  therms)  for  space  conditioning. 
DOE  rejected  this  interpretation  as 
being  inconsistent  with  Congressional 
intent. 

Again,  DOE  solicits  comments  and 
suggestions  on  the  proposed  approach  to 
eligibility  and  on  each  of  the  above 
alternatives.  The  DOE  wishes  to  point 
out  that  a  variety  of  comprises  were 
necessary  regarding  the  proposed  design 
of  program  coverage.  Most  of  the 
difficulties  are  associated  with 
restricting  the  program  to  the  smaller 
commercial  establishments  mandated 
by  Congress.  In  view  of  the  gains,  ft'om 
the  utility’s  or  supplier’s  viewpoint,  it 
may  be  very  cost  effective  for  the  utility 
or  supplier  to  extend  the  coverage  of  the 
program  beyond  the  minimum  required 
by  the  Energy  Security  Act  and  this 
proposed  rule. 

C.  Commercial  Announcement 

Section  731(a)(1)  of  NECPA  requires 
that  each  public  utility  offer  to  each 
eligible  commercial  customer  an  audit  of 
the  eligibile  customer’s  commercial 
building.  The  offer  of  the  audit  must  be 
made  within  12  months  of  approval  of 
the  applicable  State  Plan,  and  every  24 
months  thereafter  until  1990.  The 
proposed  rule  requires  the  Commercial 
Announcement  to  be  distributed  to 
every  eligible  commercial  customer,  but 
the  rule  does  not  specify  how  this 
distribution  is  to  be  accomplished.  DOE 
recognizes  that  utilities  and 
participating  building  heating  suppliers 
may  have  difficulties  in  identifying 


commercial  tenants  that  are  not 
individually  metered.  DOE  invites 
comments  on  how  these  commercial 
tenants  may  be  identified  and  on  what 
requires  concerning  identification  of 
such  tenants  may  need  to  be  included  in 
the  rules. 

DOE  has  considered  requiring  utilities 
to  send  Commercial  Announcements  to 
all  commercial  customers  and 
requesting  such  customers  to  distribute 
the  announcements  to  all  their 
commercial  tenants.  However,  this 
would  require  the  distribution  of 
annoimcements  to  many  customers  that 
are  not  eligibile  for  the  audit.  This  may 
lead  to  co^usion  on  the  part  of 
customers  which  could  result  in  great 
inconvenience  to  the  utilities. 
Furthermore,  there  would  be  no 
assurance  that  owners  would  distribute 
the  Commercial  Announcement  to  their 
tenants.  DOE  has  also  considered,  in 
addition  to  requiring  utilities  to  send  the 
annoimcement  to  all  easily  identifiable 
customers,  requiring  that  utilities 
advertise  the  program  through  the  mass 
media.  The  advertising  would  briefly 
describe  the  program,  include  a 
statement  of  eligibility,  and  give  a 
contact  point  for  additional  information. 
The  amount  of  advertising  necessary  to 
reach  all  eligible  customers  and  the  cost 
of  such  advertising  have  not  been 
estimated.  Further,  advertising  has  the 
disadvantage  of  not  insuring  that  all 
eligible  customers  have  been  reached. 
DOE  invites  comments  on  these 
alternative  methods  of  distributing  the 
Commercial  Announcement. 

The  proposed  rule  would  require  that 
the  Commercial  Announcement  include 
a  list  of  program  measures  and  energy 
conserving  operation  and  maintenance 
procedures,  an  offer  to  perform  an  audit, 
a  description  of  the  audit,  a  brief 
explanation  of  applicable  Federal,  State, 
and  local  energy  tax  credits,  and  not 
include  any  advertising.  Although  Title 
VII  of  NECPA  does  not  specify  these 
requirements,  they  are  similar,  though 
not  as  extensive,  as  the  requirements 
contained  in  the  RCS  Program  final  rule. 

The  Commercial  Announcement 
would  have  to  contain  a  list  of  the 
program  measures  and  of  any  State 
measures  included  in  the  State  Plan. 
Unlike  the  RCS  Program,  the  proposed 
rule  for  the  CACS  Program  would  not 
require  that  measures  be  listed  by 
building  type.  Listing  measures  by 
building  type  would  place  an  extra 
burden  on  utilities  which  DOE  wishes  to 
avoid. 

The  proposed  rule  requires  that 
Commercial  Announcements  list  the 
energy  conserving  operation  and 
maintenance  procedures  and  state  that 
they  are  low-cost  or  no-cost.  Although 


Section  712(b)  of  NECPA  indicates  that 
DOE  may  specify  energy  conserving 
procedures  by  climatic  region  or 
building  type,  we  have  not  done  this  in 
the  proposed  rule.  Most  of  the  operation 
and  maintenance  procedures  are 
effective  in  all  climatic  regions  and 
building  types.  The  individual  audit  will 
provide  specific  information  on  the 
effectiveness  of  each  procedure  for  the 
particular  building. 

Unlike  the  RCS  Program,  the  proposed 
rule  would  not  require  that  the 
Commercial  Announcement  include 
estimates  of  savings  likely  to  result  from 
installation  of  the  measures  or  adoption 
of  the  energy  conserving  operation  and 
maintenance  procedures.  It  is  felt  that 
such  estimates  would  create  an 
additional  burden  for  the  utilities  and 
complicate  the  announcement.  The  wide 
range  of  energy  usages,  business  types, 
and  other  factors  would  make  it  very 
difficult  for  utilities  to  predict  savings 
for  all  types  of  commercial  buildings. 

The  auditor  is  required  to  provide  costs 
and  savings  information.  DOE  invites 
comment  on  this  decision. 

In  the  Commercial  Announcement  the 
utility  must  offer  to  perform  an  audit, 
explain  how  the  audit  may  be  requested, 
and  state  the  cost,  if  any,  of  the  audit. 
The  aduits  must  be  available  when  the 
Commercial  Announcements  are 
distributed,  and  must  be  performed 
within  a  reasonable  period  of  time 
following  the  request  for  an  audit.  The 
Commercial  Announcement  may  be 
distributed  throughout  the  12  month 
period,  or  at  one  time.  It  may  be 
desirable  to  allow  audits  to  be 
scheduled  by  neighborhood,  type  of 
building,  or  some  other 
nondiscriminatory  criterion.  In  order  to 
mitigate  impairment  of  the  RCS 
Program,  utilities  will  be  allowed  some 
flexibility  in  scheduling  audits. 

However,  as  in  the  RCS  Program,  an 
unconditional  offer  of  an  audit  must  be 
made  within  2  years  of  approval  of  the 
State  Plan.  DOE  invites  comment  on  this 
approach. 

The  proposed  rule  requires  that  the 
Commercial  Announcement  include  an 
explanation  of  the  benefits  of  the 
Federal  energy  tax  credits,  and  any 
State  or  local  energy  tax  credits.  This 
explanation  would  also  be  required  to 
include  a  list  of  eligible  measures  and 
the  amounts  of  the  credits. 

The  proposed  rule  contains  a  ban  on 
advertising  in  the  Commercial 
Announcement.  However,  it  has  been 
suggested  that  allowing  advertising, 
especially  by  lenders,  may  improve  the 
effectiveness  of  the  program.  Comments 
on  the  proposed  ban  are  invited. 

The  proposed  rule  does  not  describe 
the  form  that  the  Commercial 
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Announcement  must  take.  It  was 
originally  thought  that  it  would  resemble 
the  Program  Announcement  for  the  RCS 
Program.  However,  the  information 
required  for  this  program  is  not  as 
extensive  as  that  required  for  the  RCS 
Program.  Also,  it  is  recognized  that  a 
different  group  of  people  will  be 
targeted  by  the  Commercial  Buildings 
Program.  Therefore,  it  is  possible  that 
the  offer  of  an  audit  might  be  made  in  a 
letter  signed  by  the  president  of  the 
utility  of  participating  building  heating 
supplier  and  addressed  to  the  eligible 
commercial  customer.  It  is  felt  that  a 
Commercial  Announcement  of  this  type 
could  be  a  convenient  and  effective 
vehicle  for  presenting  the  benefits  of  the 
commercial  buildings  audit  program. 

DOE  invites  comments  on  what  form  the 
Commercial  Announcement  should  take. 

Section  458.403(a)(2)  would  define  a 
new  customer  and  require  that  a  utility 
send  a  Commercial  Announcement  to 
such  a  customer.  A  new  customer  would 
be  eligible  for  an  audit  unless  the 
occupied  space  had  previously  been 
audited.  In  that  case,  the  new  customer 
could  request  a  copy  of  the  audit  results. 

D.  Energy  Audits  for  Commercial 
Buildings 

DOE  has  attempted  to  retain, 
wherever  practicable,  both  the  audit 
requirements  and  the  audit  format  from 
the  existing  RCS  Program.  DOE  believes 
the  similarities  between  the  two 
programs  will  allow  for  coordination  of 
the  Title  II  and  Title  VII  Programs. 
However,  it  has  not  been  possible  to 
retain  all  of  the  existing  RCS  audit 
program.  The  proposed  regulations  must 
take  into  account  the  differences  in  the 
building  population  and  the  customer 
population  of  this  program  as  compared 
with  Title  11,  Among  the  differences 
affecting  the  audit  content  are  the 
following: 

(1)  Commercial  buildings  vary  substantially 
in  size,  structure  and  energy  use.  The 
diversity  is  much  greater  than  that  of  the  Title 
II  buildings. 

(2)  The  owners  are  predominantly  business- 
persons,  including  the  owners  of  the  eligible 
multifamily  buildings,  which  may  affect  the 
type  and  quantity  of  information  and  the 
need  for  services. 

(3)  The  energy  conservation  measures 
available  are  diverse,  and  the  equipment 
types  in  each  category  of  building  have  a 
wide  range  of  differences. 

As  a  result  of  these  differences,  the 
level  of  regulation  of  audit  content, 
measures  and  calculation  procedures  in 
the  RCS  Program  is  not  always 
appropraiate  for  the  CACS  Program. 
Consequently,  the  proposed  CACS 
regulations  would  allow  substantially 
greater  flexibility,  fewer  services,  and 


greater  use  of  estimates  than  in  the  RCS 
Program. 

What  can  be  provided  effectively  to 
an  eligible  customer  by  this  program  is 
information  on  the  energy  use  of  its 
facilities;  estimates  of  the  likely 
financial  value  of  applicable  measures; 
and  guidance  to  further  analysis, 
engineering,  and  implementation.  Many 
of  the  estimates  may  be  based  on 
typical  values  achieved  in  similar 
facilities  which,  if  properly  applied  to  a 
customer's  facility,  produce  results  that 
demonstrate  the  likely  value  of  measure 
implementation.  However,  full  analysis, 
with  sized  equipment  and  carefully 
calculated  costs  and  energy  savings,  is 
required  for  only  a  small  number  of 
measures.  The  ^11  analyses  are 
intended  to  serve  as  an  example  of  an 
engineered  solution  for  a  recommended 
measme.  It  is  anticipated  that  this 
approach  would  raise  the  credibility  of 
the  audit,  the  auditor,  and  the  value  of 
further  services  if  necessary. 

Building  specific  analyses  are 
required  for  five  measures:  lighting 
systems,  caulking  and  weather  stripping, 
building  insulation,  storm  windows  and 
doors,  and  hot-water  pipe  insulation. 
These  measures  were  selected  on  the 
basis  of  the  limited  expense  and  effort 
required  to  perform  such  analyses,  their 
widespread  applicability,  and  their  high 
potential  impact  on  energy  use  and 
costs.  The  audit  of  lighting  systems 
meets  these  criteria  for  small 
commercial  buildings,  and  these 
facilities  use  over  50  percent  of  their 
electricity  for  lighting.  Through  use  of  a 
light  meter,  a  count  of  lamps  and 
fixtures,  and  some  straight  forward 
calculations,  the  auditor  can  evaluate 
the  cost  and  savings  of  a  reinge  of 
lighting  energy  measures.  The  remaining 
selected  measures  which  reduce  heat 
loss,  can  also  be  evaluated  in  a  straight 
forward  manner  requiring  only  tape 
measurements  for  input  data. 

While  these  additional  efforts  may 
add  thirty  minutes  to  one  hour  to  the 
audit  and  increase  auditor  training 
requirements,  substantial  benefits  from 
these  analyses  are  anticipated.  First,  the 
detailed  analyses  are  more  likely  to 
promote  early  implementation  of  the 
selected  measures,  as  all  of  the 
information  needed  by  the  building 
owner  for  implementation  is  provided. 
Second,  the  detailed  analyses  provide 
an  example  of  more  complete  technical 
assistance.  It  is  anticipated  that  these 
analyses  will  improve  the  credibility  of 
the  auditor  and  the  audit  It  is  also 
possible  that  such  examples  of  technical 
assistance  will  increase  the  owner’s 
likelihood  of  seeking  further  technical 
services. 


DOE  considered  two  alternatives  to 
the  use  of  building  specific  analyses  for 
a  minority  of  measures.  One  alternative 
was  to  perform  building  specific 
analyses  for  all  measures.  This  was 
rejected,  as  the  expense  of  such  an  audit 
would  be  several  times  greater  than  as 
proposed.  DOE  also  considered  allowing 
all  analyses  to  be  performed  on  the 
basis  of  typical  practice  estimates.  DOE 
believes  that  the  benefits  of  improved 
audit  credibility  and  higher  retrofit  rates 
justify  the  increased  cost  per  audit.  DOE 
requests  specific  comment  on  the  cost 
and  benefits  of  the  proposed  approach 
and  the  alternatives. 

The  audit  can  be  designed  to  be 
completed  in  one  day  or  less  for  all 
facilities  through  the  use  of  estimation 
techniques  and  the  adoption  of 
systematized  approaches,  including 
computer  applications.  This  would  allow 
the  utility  to  control  costs  while  at  the 
same  time  providing  guidance  to  small 
businesses  without  supplanting  the  role 
of  private  engineering  and  teclmical 
energy  services. 

The  regulations  are  considered 
sufficiently  flexible  to  allow  a  utility  to 
adapt  its  existing  RCS  program  for 
larger  residential  buildings,  or  in  some 
cases,  commercial  buildings.  The 
regulations  are  designed  to  describe  the 
minimum  audit  content.  A  State  or 
utility  has  the  option  of  requiring  more 
of  the  auditor.  The  propos^  minimum 
content  is:  the  provision  of  information 
that  describes  how  energy  is  used,  a  list 
of  the  measures  that  are  die  most 
attractive  investments,  cost  and  savings 
estimates  for  a  few  measures,  notice  of 
available  government  funds  to  reduce 
the  costs  of  installation  or  financing, 
and  guidance  for  the  evaluation  of 
competing  products  and  services. 

1. Requirements  for  Program  Audit  DOE 
proposes  to  retain  the  single  audit 
approach  that  is  required  in  the  existing 
RCS  Program.  DOE  believes  that  audit 
cost  will  be  minimized  if  the  building 
receives  only  one  audit.  DOE  estimates 
that  a  small  commercial  facility  can  be 
audited  in  approximately  3V^  to  4  hours 
and  that  an  auditor  or  audit  team  can 
average  two  buildings  per  day.  From  the 
evidence  available  to  IX3E.  it  is  unlikely 
that  any  audit  will  require  more  than  a 
full  day.  DOE  invites  comment  on 
whether  the  minimum  audit  content  may 
require  more  than  one  day.  especially  in 
respect  to  existing  utility  programs. 

The  provisions  of  the  proposed  rule  do 
not  mean  that  one  person  necessarily 
must  perform  the  entire  audit  or  that  the 
audit  must  be  carried  out  in  one  visit 
DOE  believes  that  it  is  possible  for  one 
person  to  be  trained  to  address  all 
measures  in  a  particular  building.  This 
can  be  facilitated  by  the  utility  acquiring 
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certain  information,  such  as  type  of 
furnace  from  the  customer  before  the 
audit.  However,  a  utility  would  be 
allowed  to  subcontract  for  all  or  part  of 
its  audit  services.  Whatever  the 
contracting  arrangement  of  the  utility  or 
the  number  of  visits,  the  customer  who 
requests  an  audit  would  be  entitled  to 
receive  an  analysis  of  all  applicable 
program  measures. 

The  following  paragraphs  provide  a 
discussion  of  the  requirements  for  the 
CACS  Program  audit.  Those  sections  of 
the  proposed  rule  which  are  not 
discussed  are  straightforward  and  do 
not  appear  to  require  further 
elaboration. 

Section  458.403(b)(l)(i):  DOE  believes 
that  changes  in  building  operation  and 
maintenance  will  generally  involve  little 
or  no  capital  cost  and  will  result  in 
substantial  energy  savings.  The  changes 
can  often  be  implemented  rapidly  by  the 
building  owner  with  no  outside 
assistance.  Therefore,  DOE  considers 
that  such  changes  should  be  separately 
identified  by  the  auditor  and 
recommended  to  the  building  owner 
prior  to  any  recommendations 
concerning  applicable  program 
measures. 

Section  458.403(b)(l)(ii):  DOE  has 
attempted  to  make  the  proposed  audit 
procedure  similar  to  the  audit 
procedures  for  the  RCS  Program  to 
assure  effective  coordination  between 
programs  and  to  mitigate  confusion  over 
a  new  format.  DOE  would  retain  all  of 
the  program  measures  and  applicability 
criteria  from  the  existing  RCS  Program 
because  small  commercial  buildings  and 
multifamily  dwellings  will  often  require 
the  same  audit  considerations  as 
residential  buildings.  However,  DOE 
realizes  that  there  are  measures  which 
are  unique  to  commerical  buildings,  for 
example,  lighting  systems,  which  require 
new  applicability  criteria.  The  proposed 
new  applicability  criteria  are  discussed 
below. 

DOE  has  attempted  to  define  useful 
applicability  criteria  which  will  allow  an 
auditor  to  eliminate  a  measure  from 
consideration  by  simple  observation. 
However,  because  there  is  so  much 
variety  among  the  building  types,  it  is 
probable  that  the  applicability  criteria 
will  be  insufficient  for  some  buildings.  It 
is  doe’s  intention  to  rely  upon  the 
discretion  of  the  auditor  in  cases  where 
the  applicability  criteria  fail  to  give  a 
reasonable  initial  indication  as  to  the 
appropriateness  of  a  measure. 

DOE  considered  eliminating 
applicability  criteria  from  the  proposed 
rule.  DOE  believes,  however,  that  the 
applicability  criteria  will  be  useful  in 
establishing  the  minimum  audit  content. 
DOE  invites  comment  on  the  concept  of 


applicability  criteria  and  on  each 
criterion  identified  in  the  proposed  rule. 

Replacement  or  modification  of 
lighting  system:  DOE  recognizes  that 
lighting  systems  will  be  similar  in  many 
building  types  and  most  climate  zones. 
Studies  have  shown  that  lighting 
requires  a  substantial  portion  of  typical 
commercial  energy  consumption  and  the 
potential  for  reducing  waste  is  very  high. 
Therefore,  DOE  intends  that  all 
commercial  buildings  should  receive 
audits  of  the  lighting  systems.  DOE  has 
proposed  stringent  applicability  criteria 
for  the  lighting  systems  to  assure  that 
buildings  receive  this  audit.  It  is 
expected  that  the  applicability  criteria 
would  cover  most  buildings  and  that 
buildings  not  falling  within  the 
applicability  criteria  already  would 
have  an  efficient  lighting  system. 

Ceiling  and  wall  insulation:  DOE  has 
proposed  the  use  of  the  same 
applicability  criteria  for  commercial 
buildings  insulation  levels  as  it  did  for 
residential  buildings  in  the  Title  II 
Program.  The  rationale  for  this  approach 
is  that  small  commercial  facilities  will 
exhibit  building  characteristics  similar 
to  residential  buildings  as  regards 
building  insulation.  DOE  also  believes 
that  the  economics  of  retrofitting  the 
commercial  buildings  to  the  levels 
identified  in  the  Appendix  will  be 
similar  to  residential  buildings.  DOE 
recognizes  that  there  may  be  instances 
where  the  applicability  criteria  are 
inadequate.  It  may  be  physically 
impossible  to  retrofit  some  building 
types  without  an  inordinate  effort  and  in 
other  instances  the  auditor  may  not  be 
able  to  determine  the  existing  building 
insulation  levels  due  to  structural 
characteristics.  DOE  proposes  to  rely 
upon  the  discretion  of  the  auditor  to 
determine  the  applicability  of  retrofit 
insulation  in  buildings  where  DOE 
criteria  are  inadequate. 

Stream/condensate  pipe  insulation: 
DOE  believes  that  steam  and 
condensate  pipes  should  be  insulated  to 
at  least  the  level  of  the  thermal 
equivalent  of  one  inch  of  fiberglass. 

Automatic  energy  control  systems, 
equipment  associated  with  automatic 
energy  control  systems:  The 
applicability  criteria  for  this  measure 
would  describe  the  circumstances  where 
automatic  energy  control  systems  could 
effectively  reduce  energy  costs. 
Generally,  where  energy  savings  can  be 
achieved  by  limiting  equipment 
operation  as  a  function  of  time, 
temperature,  and  humidity,  automatic 
control  should  be  considered. 

Energy  recovery  systems:  Energy 
recovery  systems  should  only  be 
considered  once  building  energy  wastes 
have  been  minimized.  However,  should 


such  wastes  remain  where  a 
requirement  exists  in  the  building  for 
such  energy,  then  energy  recovery 
should  be  considered.  Options  include 
heat  wheels,  heat  pipes,  heat 
exchangers,  and  preheaters. 

Cogeneration  systems:  DOE  believes 
that  cogeneration  is  a  desirable  method 
of  reducing  energy  consumption  but  that 
cogeneration  may  not  be  appropriate  for 
many  small  commercial  facilities. 
Installing  a  cogeneration  system 
requires  that  several  technical, 
economic,  environmental  and  regulatory 
criteria  be  met.  Generally,  it  is  difficult 
to  achieve  these  criteria  in  a  new  facility 
and  it  is  probable  that  it  is  more  difficult 
to  do  so  in  a  retrofit  situation. 
Accordingly,  DOE  has  attempted  to 
define  stringent  applicability  criteria 
which  would  allow  the  auditor  to  make 
a  rapid  judgement  for  most  buildings. 
However,  the  applicability  criteria 
attempt  to  define  a  situation  in  which  a 
cogeneration  system  may  meet  technical 
and  economic  acceptance.  In  no 
instance  does  DOE  anticipate  that  the 
auditor  would  be  required  to  provide 
more  than  an  estimate  of  the  type  of 
cogeneration  system  appropriate  to  a 
particular  building  or  an  estimate  of  the 
energy  savings  which  could  be  achieved. 

Renewable  resource  measures:  It  is 
the  intent  of  DOE  to  foster  the  adoption 
of  renewable  resource  measures 
whenever  feasible.  Small  commercial 
facilities  will  generally  exhibit  similar 
characteristics  as  residential  buildings 
in  regard  to  the  conditions  appropriate 
for  renewable  resource  measures. 
Accordingly,  DOE  has  proposed  to 
retain  all  of  the  applicability  criteria 
from  the  existing  RCS  Program  for 
renewable  resource  measures. 

Section  458.403(b)(l)(iii):  DOE  intends 
to  assure  that  an  on-site  visit  include 
such  items  as  measurement  and 
inspection.  It  is  expected  that 
measurements  will  include  such  items  as 
determining  the  area  of  building  devoted 
to  window  space  or  counting  the  number 
of  lamp  fixtures.  While  DOE  realizes 
that  these  actions  would  increase  the 
length  of  the  audit  and  therefore  the 
cost,  an  audit  without  these  actions 
could  not  make  meaningful  estimates  of 
installation  costs  or  energy  savings. 

Section  458.403(b))(l){iv):  DOE 
believes  that  installation  costs  and 
energy  savings  should  be  based  on  costs 
which  the  eligible  customer  is  likely  to 
encounter  when  attempting  to 
implement  a  recommended  program 
measure.  This  section  is  similar  to  the 
existing  RCS  requirements  except  that  in 
the  proposed  program  the  auditor  is  to 
include  an  estimate  of  the  real  energy 
cost  escalation  rates  which  the  eligible 
customer  may  experience.  DOE  believes 
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that  energy  cost  savings  estimates 
without  this  provision  would  be 
inadequate  in  that  they  would  not 
accurately  depict  the  financial 
conditions  that  the  eligible  customer  is 
likely  to  experience.  By  using  energy 
cost  escalation  rates  in  the  calculation 
procedure,  the  potential  for  conservation 
can  be  more  realistically  conveyed  to 
the  building  owner.  DOE  intends  to 
allow  any  reasonable  real  price 
escalation  on  rates  to  be  identified  by 
the  State  or  utility. 

Section  458.403(b)(l)(v),(vi),(vii);  The 
requirements  for  (v)  (estimates  for  solar 
systems),  (vi)  (procedures  to  assure  the 
validity  of  audits],  and  (vii)  (cost  and 
saving  estimates  of  furnace  efficiency 
modifications)  are  the  same  as  in  the 
RCS  Program  audit. 

Section  458.403(b)(l)(viii):  Calculation 
procedures.  DOE  has  determined  that 
several  program  measures  are  common 
to  many  building  types  in  all  climate 
zones,  generally  have  rapid  payback 
periods  and  do  not  involve  complicated 
calculation  procedures.  Further,  DOE 
believes  that  the  audit  will  have 
enhanced  value  if  audit  calculations  are 
performed  that  are  unique  to  the 
building  being  audited.  DOE  therefore 
proposes  that  several  program  measures 
receive  a  level  of  attention  greater  than 
other  program  measures.  It  is 
anticipated  that  the  State  will  require 
that  the  detailed  analysis  be  consistent 
with  accepted  engineering  practice.  DOE 
expects  that  auditors  will  employ 
computerized  or  other  forms  of 
systematized  approaches  for  the 
detailed  analysis  effort. 

DOE  considered  allowing  workbook 
format  approaches  for  all  program 
measures.  This  approach  was  rejected 
because  no  existing  workbook  was 
identified  which  covered  all  of  the 
measures  and  all  of  the  building  types. 
Workbooks  do  exist  for  approximately 
75  percent  of  the  building  types  but  the 
workbooks  often  have  out-of-date 
energy  costs  and  installation  costs.  The 
workbooks  also  generally  are  not 
comprehensive  with  respect  to  the 
eligible  program  measures  for  the 
proposed  program.  DOE  believes  that  it 
will  be  less  expensive  to  require  that 
only  a  few  program  measures  receive  a 
detailed  analysis  as  opposed  to 
developing  new  workbooks  to  cover  all 
building  types  and  program  measures. 
DOE  has  not  proposed  to  restrict  the  use 
of  workbooks  that  a  State  or  utility 
believes  meet  the  program  criteria.  DOE 
solicits  comments  on  this  approach. 

Section  458.403(b)(l)(ix):  DOE 
anticipates  that  the  program  measures 
will  cover  most  of  the  energy  consuming 
functions  of  the  building.  Because  small 
commercial  buildings  are  diverse  and 


may  include  unique  process 
applications,  it  is  conceivable  that  a 
large  energy  consuming  function  may 
not  receive  an  audit.  DOE  believes  that 
if  the  audit  did  not  address  a  major 
energy  consuming  function  because  of 
regulatory  oversight,  then  the  credibility 
of  the  audit  process  would  be 
weakened.  DOE  therefore  proposes  that 
an  energy  consuming  activity  which 
accounts  for  more  than  ten  percent  of 
total  energy  use  should  receive 
particular  attention  during  the  audit. 

DOE  recognizes  that  some  unique 
activities  may  be  quite  difficult  to  audit. 

It  is  DOE’S  intention  that  the  auditor  use 
discretion  when  addressing  a  unique 
function  but  in  no  case  should  the 
auditor  be  required  to  provide  detailed 
costs  and  savings  estimates  for  a  unique 
function.  DOE  seeks  comment  on  this 
approach.  Further,  in  order  to  assist 
States  and  utilities  in  providing  audits, 
DOE  would  develop  and  provide 
technical  assistance. 

2.  Results  of  Program  Audit  The 
purpose  of  this  section  is  to  discuss  the 
program  audit  end  product:  the  delivery 
of  results  to  the  customers. 

The  requirements  in  the  proposed 
section  are  intended  to  guide  tihe 
developers  of  the  State  Plan  as  to  the 
quantity  and  detail  of  information  that 
would  be  provided  by  the  audit.  DOE 
has  chosen  not  to  propose  specifics  of 
format,  computation,  and  delivery  of 
results  in  the  regulation  in  order  to 
allow  for  flexibility  on  the  part  of  a 
State  or  utility  in  the  development  of  its 
audit  program. 

DOE  considered  requiring  in-person 
delivery  of  audit  results.  Such  delivery 
might  be  feasible  if  the  auditor  were  to 
prepare  the  results  at  the  site,  or  if  the 
resources  expended  on  the  audit  where 
substantial.  However,  DOE  proposes  not 
to  require  in-person  delivery  in  order  to 
permit  flexibility  in  program  design  and 
in  recognition  of  the  limited  time 
availability  of  many  small 
businessowners  who  may  not  desire  in- 
person  presentation.  However,  DOE 
proposes  to  require  that  the  customer 
have  the  opportunity  to  fully  discuss  the 
audit  if  he  or  she  requests  it. 

Section  458.403(b)(2)(i):  As  proposed, 
the  auditor  must  determine  the  type  of 
fuels  consumed  by  the  building,  and  the 
quantities  consumed  annually,  in  order 
to  provide  a  basis  for  ev^uation  of 
measures.  Where  data  is  lacking, 
estimates  from  part-year  data  or 
estimates  from  similar  buildings  can  be 
used. 

Section  458.403(b)(2)(ii):  This  section 
would  require  a  determination  of  how 
much  energy  is  consumed  by  the 
building,  and  where  energy  is  consumed 
by  quantity  and  end  use.  This  proposed 


section  describes  the  data  required  for 
evaluation  of  energy  savings,  and  for- 
selection  of  measures  for  analysis.  The 
data  is  also  believed  to  be  useful  to  the 
building  owner  by  providing  an 
understanding  of  where  his  purchased 
energy  is  being  consumed.  In  addition, 
the  energy  use  per  square  foot 
calculation  would  allow  for  comparison 
with  other  buildings  of  similar  type  and 
climate.  DOE  considered  requiring  that 
such  a  comparison  be  performed  by  the 
auditor,  but  believes  the  expense  of 
preparing  normalized  data  is  not 
justifiable. 

DOE  recognizes  that  an  accurate  end- 
use  analysis  for  many  businesses  can  be 
expensive  and  time-consuming  to 
compute.  Therefore,  estimates  of  Btu 
consumption  by  end  use  would  be 
allowable,  and  might  be  based  on 
typical  end  use  breakdowns  for  that 
building  type  and  location.  DOE 
recognizes  that  this  might  limit  the 
ability  of  building  owners  and  operators 
to  compare  energy  performance,  and 
seeks  comment  on  this  provision. 

Section  458.403(b)(2)(iii):  This  section 
would  require  the  audit  to  provide 
notice  of  any  government  incentives  for 
energy  conservation  that  may  be 
available.  DOE  believes  that  a  valuable 
service  is  provided  to  the  customer  by 
these  notices,  as  the  increasing  number 
of  such  programs  at  the  Federal,  State, 
and  local  level  have  rarely  been 
presented  comprehensively  to  building 
owners.  DOE  considered  proposing  the 
inclusion  of  the  benefits  of  these 
programs  in  the  economic  analyses  of 
program  measures  where  the 
availability  of  the  benefits  were  certain, 
for  example,  tax  credits.  DOE  believes 
that  such  a  requirement  may  be  overly 
burdensome.  DOE  requests  comments 
on  this  decision. 

Section  458.403(b)(2)(iv):  This  section 
proposes  that  at  least  limited  guidance 
be  provided  to  the  customer  to  assist 
him  in  implementing  applicable 
measures.  DOE  envisions  that  such 
guidance  would  include  generic 
information  on  the  types  of  equipment 
and/or  kinds  of  businesses  that  are 
appropriate  for  proper  implementation. 
DOE  would  not  require  the  arrangement 
of  services  as  is  required  for  the  RCS 
Program,  presuming  that  the  customers 
eligible  under  the  CACS  Program  are 
more  accustomed  to  arranging  their  own 
services.  DOE,  however,  would  not 
preclude  the  arranging  of  services 
should  a  State  desire  to  include  such  a 
requirement. 

Sections  458.403(b)(2)(vi),(vii):  For 
limited  number  of  measures,  DOE 
proposes  to  require  that  costs  and 
savings  be  specifically  computed.  DOE 
intends  these  analyses  to  describe  the 
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type  and  amount  of  equipment 
recommended  to  be  purchased,  and  to 
base  costs  and  savings  estimates  on 
these  measured  quantities.  DOE  feels 
that  such  analyses,  which  are  typical  of 
privately-offered  technical  assistance 
audits,  should  be  provided  to  the 
building  owner  as  an  example  of  the 
content  of  a  technical  assistance  audit. 
DOE  believes  that  sample  full  analyses 
would  improve  the  credibility  of  the 
audit  findings  for  all  measures  provided 
to  the  building  owner. 

Sections  458.403(b)(2)(viii),(ix):  DOE 
has  found  that  the  program  measures 
available  to  the  building  types  have 
generalizable  implementation  costs, 
energy  savings,  and  investment  payback 
when  properly  qualified  by  building 
size,  function,  and  operating 
characteristics.  DOE  is  also  interested  in 
restricting  the  necessary  cost  of  the 
program  audit.  As  a  result,  DOE 
proposes  to  allow  most  measures  to  be 
analyzed  based  on  typical  practice,  as 
defined  in  §  458.103. 

Typical  savings  estimates  could  be 
based  on  examples  from  similar 
facilities.  However,  these  estimates 
would  have  to  be  specific  to  the  end-use 
analysis,  most  commonly  as  a  likely 
percentage  saved  to  the  particular  end- 
use  category.  The  auditor  would  then 
determine  the  likely  value  of  savings. 
Implementation  costs  would  also  be 
based  on  typical  practice  estimates 
specific  to  the  building  size,  function, 
and  operating  characteristics.  DOE 
solicits  comment  on  this  approach  to 
audit  analysis. 

Section  458.403(b)(2](x]:  Only  simple 
payback,  which  is  the  ratio  of 
implementation  costs  to  first-year 
savings,  is  proposed  to  be  required  as 
part  of  the  audit.  DOE  believes  that 
other  computations,  including  ten-year 
cash  flow,  internal  rate  of  return, 
projected  actual  payback,  and  lifecycle 
cost  computations  are  useful,  but  not  for 
all  owners  or  for  all  measures  and  that, 
therefore,  the  expense  of  such 
computations  may  be  unjustified.  States 
may,  however,  find  such  additional 
computation  useful  and  would  be 
allowed  to  include  them  in  State  Plans, 
DOE  also  seeks  comment  on  whether 
additional  computations  should  be 
required  by  rule. 

Section  458.403(b)(2){xi);  Disclosure  of 
the  basis  of  cost  and  savings  estimates 
are  proposed  to  ensure  that  the  findings 
are  presented  without  unreasonable 
expectations  for  accuracy. 

Section  458.403(b)(2)(xii):  DOE  feels 
that  maintenance  costs,  where 
applicable,  should  be  estimated  to  fully 
characterize  the  economic  impact  of 
implementing  program  measures. 


Sections  458.403(b)(2)(xiii)-,(xiv),(xv): 
The  proposed  requirements  for  reporting 
on  renewable  energy  resources  are 
essentially  the  same  as  for  the  RCS 
Program. 

Section  458.403(b)(2)(xvi):  The 
measures  recommended  for  detailed 
analysis  were  selected  based  on  the 
level  of  applicability,  the  ease  of 
evaluation,  the  quantity  of  energy 
savings,  and  the  quickness  of  payback. 
Measures  meeting  these  criteria  can  be 
fully  analyzed  without  excessive  costs 
in  a  wide  range  of  buildings.  DOE 
requests  comments  on  the  selected 
measures. 

Section  458.403(b)(2)(xvii):  The 
remaining  proposed  measures  may  be 
analyzed  based  on  typical  practice,  as 
described  above. 

E.  Reporting  and  Record  Keeping 
Requirements 

Section  458.403(c]  sets  forth  proposed 
reporting  the  recordkeeping 
requirements.  It  would  require  each 
State  to  provide  as  a  part  of  their  State 
Plan  an  annual  report  to  the  Secretary 
apprising  the  Secretary  of  program 
features  such  as  the  identities  of 
participating  utilities,  the  estimated 
number  of  eligible  customers,  the 
number  of  people  employed  in  the 
program,  the  number  of  audits 
requested,  the  program  costs,  the  nature 
of  complaints,  and  manpower  shortages. 
The  recordkeeping  requirements  would 
entail  maintenance  of  audit  data  and 
related  information  for  specified 
retention  periods.  The  proposed  rule  in 
§  458.403(c]  is  taken  to  the  maximum 
extent  directly  from  the  RCS  regulations. 
Items  pertaining  to  installation  and 
financing  requirements  of  Title  II  of 
NECPA  were  deleted,  since  Title  VII 
contains  no  such  prohibitions,  and  some 
other  minor  changes  have  been  made. 

F.  Complaints  Processing  Procedures 

Section  458.403[d]  of  the  proposed 
rule,  would  require  that  the  State  Plan 
contain  complaints  processing 
procedures  and  that  these  be  the  same 
as  those  used  in  the  RCS  Program  to  the 
maximum  extent  possible.  This  is 
intended  to  simplify  matters  and  provide 
some  economy  of  costs.  It  is  presumed 
that  the  new  program  woud  not  have 
significantly  different  compliant 
processing  needs.  Complaints  would  be 
limited  to  those  incident  to  the  Title  VII 
Program.  Consequently,  complaints 
would  involve  those  against  utilities 
and,  potentially,  owners  of  multifamily 
buildings  who  fail  to  share  audit  results 
with  tenants.  DOE  believes  that  some 
mechanism  is  necessary  for  handling 
complaints  in  order  to  ensure  adequate 
implementation  of  the  CACS  Program, 


and  believes  the  proposed  approach  will 
be  both  cost-effective  and  a  reasonable 
method  of  providing  for  complaint 
resolution.  Comments  are  invited  on  this 
proposed  approach. 

G.  Addition  of  Measures  by  States 

In  the  RCS  program  many  States 
expressed  the  desire  to  have  the 
flexibility  to  add  measures  which  they 
believed  to  be  particularly  important. 
DOE  subsequently  developed  a 
procedure  which  encouraged  States  to 
tailor  additional  program  measures  to 
best  fit  the  needs  of  the  State.  In  the 
Title  VII  Program  DOE  proposes  to 
retain  the  same  approach  for  State 
measures.  Each  State  would  be  allowed 
to  add  either  energy  conservation 
measures  or  renewable  resource 
measures  if  the  State  could  demonstrate 
that  the  measures  would  save  energy, 
not  increase  the  consumption  of  oil,  and 
not  adversely  affect  the  RCS  Program. 

DOE  solicits  comments  on  this 
proposed  approach.  DOE  specifically 
requests  that  States  address  the  issues 
of  in-house  technical  expertise  available 
to  the  Lead  Agency  and  the  State’s 
ability  to  consider  additional  measures. 

H.  Auditor  Qualification  Requirements 

Sections  458.405  and  458.505  outline 
the  proposed  requirements  for  auditor 
qualification  through  training.  DOE 
proposes  the  same  requirements  as  in 
the  RCS  Program  to  define  areas  in 
which  the  auditor  must  be 
knowledgeable,  and  has  added  to  those 
requirements  items  concerning  measures 
applicable  to  Title  VII  audits.  It  is  DOE’s 
intention  that  there  need  not  be  two 
classes  of  auditors,  but  rather  that  a 
pool  of  qualified  personnel  could  be 
created  which  would  be  capable  of 
performing  audits  under  either  Program. 
DOE  proposes  not  to  make  the 
requirements  for  the  CACS  Program 
more  rigorous  than  those  for  the  RCS 
Program,  in  part  because  of  the  desire  to 
keep  the  audit  under  both  Programs 
simple,  and  in  part  to  assure  that  costs 
would  be  minimized. 

DOE  would  require  that  States 
develop  a  training  curriculum  which 
would  assure  that  auditors  completing 
the  training  would  be  able  to  analyze 
energy  use  and  determine  the 
advisability  of  implementing  the 
applicable  measures.  Auditors  would 
have  to  have  an  understanding  of  the 
various  energy  saving  measures  and  will 
be  able  to  discuss  energy  conserving 
operation  and  maintenance  procedures 
with  the  customers.  Under  a  model 
curriculum,  which  DOE  intends  to 
develop,  auditors  would  also  be 
required  to  be  knowledgeable  of  the 
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advantages  and  disadvantages  of  State 
and  program  measures. 

DOE  considered  requiring  engineering 
training  but  rejected  this  approach 
because  the  intent  of  the  program  is  not 
to  compete  with  existing  auditing 
companies  but  rather  to  give  eligible 
customers  a  first  step  approach  to 
energy  savings  at  a  reasonable  cost.  The 
amount  of  information  that  the  audits 
would  contain  and  the  number  and 
types  of  measures  covered  also  dictate 
an  uncomplicated  approach.  A  full  audit, 
including  specifications  and  computed 
energy  savings  particular  to  the  unit, 
would  result  in  costs  that  would  be 
prohibitive,  or,  at  best,  unjustibed  in 
relation  to  the  amount  of  savings  that 
would  result.  For  example,  DOE 
proposes  that  covered  multifamily 
dwellings  and  commercial  buildings  be 
examined  for  the  potential  savings  that 
could  result  from  cogeneration.  The 
result  of  such  an  investigation  should  be 
the  indication  of  whether  the  customer 
should  further  pursue  the  option;  a 
detailed  analysis  would  be  costly,  and 
for  a  building  where  cogeneration  is  not 
justified  irrelevant  to  potential  energy 
measures.  Therefore,  DOE  is  not 
proposing  to  require  specalized  training 
such  as  requiring  a  college  degree  in 
engineering.  DOE  solicits  comments  on 
this  approach,  and  specifically  invites 
comments  on  the  potential  quality 
difference  in  this  approach  versus  one 
requiring  engineering  or  related  field 
experience. 

DOE  has  attempted  through  the 
proposed  fourteen  subsections  in 
Section  458.405(a]  to  indicate 
specifically  the  areas  in  which  States 
would  be  required  to  assure  course 
training.  DOE  would  not  require  that  the 
training  include  field  work,  but  would 
leave  that  option  to  the  States.  DOE  has 
also  not  proposed  the  specific  content  of 
the  curriculum.  DOE  is  aware  that 
curriculum  development  is  expensive 
and  that  some  States  may  prefer  to  have 
a  model  to  use  as  with  the  RCS  model 
curriculum.  DOE  solicits  comments  on 
the  extent  to  which  an  additional 
curriculum  is  necessary  for  those 
sections  not  already  covered  in  the  RCS 
model. 

(a)  DOE  has  allowed  States  to  determine 
whether  RCS  auditors  must  be  qualified  in 
the  three  phases  of  auditing — conservation, 
renewables,  and  furnace  efficiency.  The  same 
flexibility  is  proposed  for  CACS  auditors. 

(b)  DOE  does  not  propose  that  States 
become  the  trainers,  but  rather  is  flexible  in 
determining  how  auditors  could  be  taught. 
This  flexibility  would  allow  a  utility  to  be 
responsible  for  training  its  own  personnel  if  a 
State  so  desired,  for  example.  In  return  for 
this  flexibility,  however,  DOE  would  require 
that  the  State  Plan  address  how  this  utility 


training  would  be  monitored  to  assure 
quality. 

I.  Procedures  for  Investigating  and 
Enforcing  Compliance  With  the  State 
Plan 

Section  458.406  of  the  proposed  rule 
contains  the  same  investigation  and 
compliance  provisions  as  the 
corresponding  §  456.303  of  the  RCS 
Program. 

/.  Coordination 

Section  458.407  contains  the  same 
provisions  requiring  coordination 
between  energy  conservation  programs, 
energy  suppliers,  and  regulatory 
agencies  as  those  of  the  corresponding 
§  456.316  of  Che  RCS  regulations.  One 
additional  provision  has  been  added  to 
account  for  the  requirement  of  Section 
731(a)(4)  of  NECPA  which  requires  that 
no  utility  may  be  required  to  audit  a 
building  which  has  been  audited 
previously  under  Title  VII  of  NECPA  or 
under  the  Schools  and  Hospitals 
Program. 

K.  Accounting  and  Payment 
Requirements 

The  accounting  and  payment 
requirements  proposed  in  §  458.408  rules 
are  similar  to  the  corresponding 
§  456.310  of  the  RCS  regulations.  The 
State  Regulatory  Authority  would  be 
given  the  responsibility  of  determining 
the  customer  charge,  if  any.  and  how 
utilities  would  recover  the  costs  of 
providing  commercial  audits.  Portions 
pertaining  to  installation  and  financing 
have  been  deleted,  but  the  sections  are 
otherwise  identical.  Not  appearing  in  the 
proposed  rule  are  provisions  that  are 
contained  in  §  456.311  of  the  RCS 
regulations  concerning  customer  billing 
'  requirements  and  limitations  on 
termination  of  service.  These  sections 
are  not  present  because  they  were  never 
included  in  Title  VII  of  NECPA.  We 
invite  comments  on  whether  such 
requirements  should  be  included  in  this 
program. 

VII.  Part  458,  Subpart  E — Energy 
Conservation  Services  for  Multifamily 
Dwellings 

A.  Scope  and  Coverage 

Subpart  E  describes  the  proposed 
requirements  for  the  content  of  State 
Plans  pertaining  to  multifamily 
dwellings.  All  utilities  covered  by  the 
RCS  Progranv  are  covered  by  the 
Multifamily  Dwellings  Program. 
However,  utilities  may  be  exempted  by 
the  State  Regulatory  Authority  from 
providing  services  to  some  multifamily 
dwellings.  The  State  Plan  would  be 
required  to  identify  which  utilities  have 
received  exemptions  and  to  which 


multifamily  dwellings  the  exemption 
applies. 

B.  Eligibility  for  Audit 

DOE  considers  the  outreach  portion  of 
the  program  to  be  quite  important  to 
penetration  efforts.  Therefore.  DOE 
proposes  to  review  State  descriptions  of 
how  program  recipients  learn  of  and 
participate  in  the  program.  While  DOE 
proposes  to  leave  implementation  of  this 
section  to  the  States,  DOE  would  reject 
a  State  Plan  which  contained 
procedures  so  cumbersome  as  to  limit 
participation.  DOE  seeks  comment  on 
this  proposal. 

Section  458.502(b)(3)  contains  the 
proposed  requirement  that  an  owner  of 
a  multifamily  dwelling  agree  to  give  his 
or  her  tenants  information  pertinent  to 
the  tenants'  units  as  a  precondition  to 
receiving  audit  services.  DOE  has  not, 
however,  detailed  procedures  for 
gaining  the  customer's  assurance  to 
provide  tenants  with  the  information, 
but  proposes  to  leave  this  area  to  the 
States.  DOE  solicits  comment  on 
whether  specific  regulatory  language 
would  be  helpful.  DOE  has  not  required 
that  tenants  receive  audit  information 
about  common  areas  or  equipment,  such 
as  hallways  or  furnaces.  Comments  on 
the  appropriateness  of  such  a 
requirement  are  invited. 

Section  458.502(b)(4)  contains  the 
proposed  requirement  that  an  owner  of 
a  multifamily  dwelling  agree  to 
distribute  to  each  tenant  of  such 
dwelling  a  Tenant's  Energy 
Conservation  Information  Package  as  a 
precondition  to  receiving  an  audit.  The 
Information  Package  would  be  supplied 
to  the  owner  by  the  utility  or  the 
building  heating  supplier  which  would 
perform  the  audit.  DOE  considered 
proposed  that  the  utility  or  building 
heating  supplier  distribute  the 
Information  Package  directly  to  the 
tenants  once  an  audit  had  been 
requested.  This  alternative  was  not 
proposed  because  DOE  felt  that  it  would 
place  an  unnecessary  biurden  on  utilities 
and  participating  building  heating 
suppliers  and  not  necessarily  result  in 
the  tenant  receiving  the  audit  results  to 
which  the  tenant  is  entitled.  Comments 
on  the  proposed  approach  and  the 
alternative  are  requested. 

C.  Apartment  Announcement 

Section  731(a)(1)  of  NECPA  requires 
that  each  public  utility  offer  to  each 
eligible  multifamily  dwelling  customer 
an  audit  of  the  eligible  customer's 
multifamily  dwelling.  The  offer  of  the 
audit  must  be  made  within  12  months  of 
approval  of  the  applicable  State  Plan, 
and  every  24  monAs  thereafter  until 
1990.  Although  the  proposed  rule  would 
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require  the  Apartment  Announcement  to 
be  distributed  to  every  eligible 
multifamily  dwelling  customer,  the  rule 
does  not  specify  how  this  distribution  is 
to  be  accomplished.  DOE  believes  that 
utilities  and  building  heating  suppliers 
will  not  find  it  difficult  to  identify 
eligible  multifamily  dwelling  customers. 
Utilities  and  building  heating  suppliers 
may  find  it  convenient  to  include  the 
Apartment  Announcement  with  the 
monthly  bill.  DOE  seeks  comments  on 
methods  of  distributing  the  Apartment 
Announcement. 

DOE  considered  requiring  that 
Apartment  Announcements  be  sent  to 
all  tenants  of  multifamily  dwellings.  It 
was  thought  that  such  a  requirement 
might  encourage  tenants  to  request 
building  owners  to  request  an  audit  and 
might  encourage  tenants  to  conserve 
energy  on  their  own  regardless  of  the 
actions  of  the  building  owner.  However, 
this  requirement  was  not  proposed 
because  of  the  added  expense  to 
utilities,  and  because  NECPA  does  not 
require  a  utility  to  offer  services  to 
multifamily  dwelling  tenants.  DOE  has 
proposed,  however,  that  utilities  and 
participating  building  heating  suppliers 
distribute  the  Tenant's  Energy 
Conservation  Information  Package  to  all 
owners  of  buildings  for  which  a  request 
for  an  audit  is  made.  The  owner  would 
be  required  to  distribute  the  Information 
Package  to  the  tenants  along  with  the 
audit  results.  This  Information  Package 
is  discussed  in  detail  in  Section  D 
below. 

The  proposed  rule  would  require  that 
the  Apartment  Announcement 
distributed  to  multifamily  dwellings 
include  a  list  of  program  measures  and 
energy  conserving  operation  and 
maintenance  improvements;  an  offer  to 
perform  an  audit  and  a  description  of 
the  audit;  an  explanation  of  applicable 
energy  tax  credits;  and  explanations  of 
the  Weatherization  Assistance  Program 
for  Low  Income  Persons;  no  advertising; 
information  on  loans  and  grants 
available  through  the  Solar  Energy  and 
Energy  Conservation  Bank;  information 
on  loans  or  grants  available  at  the  State 
or  local  level;  and  a  notice  that,  in  order 
to  receive  an  audit,  the  owner  must 
agree  to  make  the  results  available  to 
the  tenants. 

The  proposed  rule  requires  that 
Apartment  Announcements  list  the 
program  measures  and  any  State 
measures  included  in  the  State  Plan.  It 
would  not  require  that  measures  be 
listed  by  building  category,  .such  as 
building  size  or  type  of  fuel  used.  Most 
of  the  measures  are  applicable  to  all 
multifamily  buildings,  and  the  audit,  as 
proposed,  would  evaluate  which 


measures  are  most  appropriate  for  the 
specific  building.  The  proposed 
Apartment  Announcement  would  list 
the  energy  conserving  operation  and 
maintenance  procedures  and  state 
which  are  low-cost  and  which  are  no- 
cost.  It  would  not  be  required  that  these 
procedures  be  listed  by  building 
category,  since  most  are  applicable  to 
any  type  of  building.  Because  the  RCS 
Program  required  that  measures  and 
energy  efficient  practices  be  listed  by 
building  category,  DOE  invites 
comments  concerning  the  decision  not  to 
require  such  a  listing  for  the  Multifamily 
Dwellings  Program. 

The  proposed  rule  does  not  require 
that  the  Apartment  Announcement 
include  estimates  of  savings  likely  to 
result  from  installation  of  the  measures 
or  adoption  of  the  energy  conserving 
operation  and  maintenance  procedures. 
It  is  felt  that  such  estimates  may  be 
misleading,  and  would  create  an 
additional  burden  for  the  utilities.  The 
wide  range  of  energy  use  habits, 
configuration  of  buildings,  and  other 
factors  would  make  it  very  difficult  to 
predict  savings  in  a  large  multifamily 
dwelling.  Comments  are  sought  on  this 
decision. 

The  proposed  Apartment 
Announcement  would  offer  to  perform 
an  audit,  explain  how  the  eligible 
customer  may  request  the  audit,  and  list 
the  direct  cost  if  any,  of  receiving  the 
audit.  The  proposed  rule  also  permits 
that  offers  of  audits  be  conditional.  This 
provision  is  similar  to  one  contained  in 
the  original  RCS  Program.  DOE 
considered  eliminating  conditional 
offers.  However,  in  order  to  mitigate  the 
chance  that  the  expanded  program 
would  significantly  impair  a  utility's 
ability  to  fulfill  the  requirements  of  the 
RCS  Program  or  provide  utility  service 
to  its  customers,  some  flexibility  in 
scheduling  audits  would  be  provided. 
DOE  seeks  comments  on  this  provision. 

DOE  proposes  to  require  in  the 
Apartment  Annoimcement  an 
explanation  of  the  Federal  energy  tax 
credits  and  a  description  of  who  is 
eligible  for  them.  Although  renters,  not 
owners,  are  eligible  for  the  residential 
tax  credit,  it  is  felt  that  there  is  a  benefit 
in  having  this  information  included  in 
the  Apartment  Announcement. 
Landlords  may  want  to  make  this 
information  available  to  their  tenants, 
especially  those  that  are  submetered.  In 
addition,  cooperative  housing 
corporations  and  associations  of 
condominimum  owners  are  eligible  for 
the  tax  credit,  and  may  request  an  audit 
directly.  Information  explaining  the 
Weatherization  Assistance  Program  for 
Low  Income  Persons  should  be  included 


in  the  Apartment  Announcement 
because  the  cooperation  of  the  owner  of 
the  building  is  necessary  in  order  for  the 
tenant  to  take  advantage  of  the 
Weatherization  Program.  It  should  be 
noted  that  under  the  Weatherization 
Assistance  Program,  no  apartment  can 
be  weatherized  without  first  having 
written  permission  of  the  owner,  and 
rents  cannot  be  raised  because  of  the 
increased  value  of  the  imit  due  to  the 
weatherization  work.  DOE  seeks 
comments  on  the  requirements 
concerning  tax  credit  and 
weatherization  information. 

Apartment  Announcements  would  not 
be  allowed  to  include  any  advertising. 
The  ban  on  advertising  is  proposed  in 
this  program  for  the  same  reason  it  was 
included  in  the  RCS  Program.  Allowing 
advertising  would  give  Ae  utilities  an 
unfair  advantage  over  other  suppliers, 
installers,  and  leaders.  Because  of  the 
relative  scarcity  of  energy  conservation 
financing  programs,  utilities  would  be 
allowed  to  state  that  they  finance  the 
sale  and  installation  of  measures.  DOE 
invites  comment  on  this  ban. 

The  Apartment  Announcement  should 
include  a  notice  stating  that,  in  order  to 
receive  the  audit,  the  owner  must  agree 
to  make  the  audit  results  available  to 
the  tenants.  Title  VII  of  NECPA  requires 
that,  in  order  to  receive  the  audit,  the 
owner  must  first  agree  to  make  the 
results  available  to  tenants.  There  is 
some  concern  that,  by  stating  this 
requirement  in  the  Apartment 
Announcement,  the  response  rate  may 
suffer.  The  alternative  is  to  make  no 
such  statement  in  the  Announcement, 
but  to  notify  the  owner  of  the 
requirement  when  the  request  for  an 
audit  is  made.  DOE  seeks  comments  on 
which  approach  would  be  more 
desirable. 

DOE  proposes  to  require  that  utilities 
and  participating  building  heating 
suppliers  distribute  a  supplement  to  the 
Apartment  Announcement  to  eligible 
multifamily  dwelling  customers  that 
have  requested  an  audit.  This 
supplement  would  contain  information 
designed  to  show  how  landlords  and 
tenants  may  share  in  the  benefits  of 
energy  conservation,  and  would  include 
sample  landlord/ tenant  agreements 
demonstrating  how  such  benefits  may 
be  shared.  DOE  invites  comments 
regarding  this  proposed  supplement. 

D,  Tenant’s  Energy  Conservation 
Information  Package 

Section  458.403(a][3]  of  the  proposed 
rule  would  require  utilities  and 
participating  building  heating  suppliers 
to  distribute  to  all  owners  of  multifamily 
buildings  for  which  an  audit  has  been 
provided  a  Tenant’s  Energy 
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Conservation  Information  Package, 
which  would  be  distributed  by  the 
owner  to  each  tenant.  Although  it  is  not 
specificially  required  by  Title  VII  of 
NECPA,  it  is  felt  that  distribution  of 
such  an  Information  Package  would 
greatly  enhance  the  success  of  the  Title 
VII  Program.  Section  731(a)(2)  bf  NECPA 
provides  the  Secretary  the  authority  to 
require  such  a  package. 

The  Title  VII  Program  is  an 
information  program.  The  service 
specifically  required  is  the  conducting  of 
an  audit,  upon  request,  of  multifamily 
dwellings  and  small  commercial 
buildings.  The  audit  is  intended  to 
provide  information  on  actions  the 
building  owner  may  take  to  conserve 
energy.  In  the  case  of  multifamily 
dwellings,  many  of  these  actions  would 
require  the  understanding  and  the 
cooperation  of  the  tenants  in  order  to  be 
effective.  This  is  especially  true  of  the 
energy  conserving  operation  and 
maintenance  procedures,  which, 
because  of  their  low-cost/no-cost 
aspect,  may  be  particularly  attractive  to 
the  building  owner.  The  audit  would 
provide  information  to  the  building 
owner,  but  unless  the  tenants  also  are 
furnished  with  certain  energy 
conservation  information,  they  cannot 
be  expected  to  cooperate  with  the 
owner. 

On  the  other  hand,  many  of  the  energy 
conservation  measures  require  a 
substantial  investment  on  the  part  of  the 
owner.  Understandably,  may  owners 
will  be  reluctant  to  make  such 
investments.  This  reluctance  may  be 
tempered  by  tenants  who  have  been 
informed  about  the  benefits  of  energy 
conservation,  and  who  urge  such 
investments.  Furthermore,  if  tenants 
have  been  notified  of  the  audit  program, 
and  have  been  convinced  of  the  beneifts 
of  energy  conservation,  they  may  be 
able  to  persuade  their  landlord  to  take 
action  on  an  audit  when  he  or  she  might 
not  otherwise  do  so. 

DOE  believes  that  the  Tenant’s 
Energy  Conservation  Information 
Package  should  also  include  suggestions 
of  how  the  tenant  may  conserve  energy 
in  his  or  her  apartment,  regardless  of  the 
actions  taken  by  the  landlord.  It  is 
important,  though,  to  encourage 
landlord/ tenant  cooperation  in  an  effort 
to  conserve  energy. 

The  Information  Package  would  be 
required  to  contain  an  explanation  of 
how  the  installation  of  each  program 
measure  or  the  adoption  of  each  energy 
conserving  operation  and  maintenance 
procedure  would  affect  the  level  of 
services  the  tenant  receives.  The  effect 
on  the  level  of  services,  such  as  lighting, 
in  the  common  areas  of  the  building  as 
well  as  in  individual  units  should  be 


explained.  DOE  believes  that  this 
information  shoidd  be  designed  to  help 
the  tenant  understand  that  the  goal  of 
such  actions  is  the  conservation  of 
energy,  not  the  reduction  of  services.  In 
many  cases,  energy  can  be  conserved 
without  any  change  in  the  comfort  level 
the  tenant  experiences.  In  such  cases 
there  may  be  a  reduction  in  costs  which 
may  eventually  be  passed  on  to  the 
tenant.  It  might  be  pointed  out  that  it  is 
in  the  tenant’s  interest  not  only  to 
conserve  energy  but  to  encourage  his  or 
her  landlord  to  take  energy  conservation 
actions. 

DOE  considered,  but  did  not  propose, 
requiring  an  explanation  of  the  Resident 
Utility  Billing  System  (RUBS).  RUBS  is  a 
pro-rata  billing  system  that  passes 
through  energy  costs  to  residents.  DOE 
studies  indicate  that  the  adoption  of 
RUBS  can  result  in  energy  savings  of  5 
to  10  percent.  Pamphlets  explaining 
RUBS  for  tenants  have  been  developed 
by  DOE  and  are  available  through  the 
University  of  Colorado  (The  RUBS 
Project,  Campus  Box  468,  University  of 
Colorado,  Boulder,  Colorado  80309,  303/ 
492-6746).  States  may  include  a 
requirement  in  their  State  Plan  that 
RUBS  be  described  in  the  Information 
Package. 

The  proposed  rule  requires  that  the 
Information  Package  contain  low-cost/ 
no-cost  energy  conservation 
information.  It  is  felt  that  such 
information  would  lead  to  substantial 
conservation  regardless  of  the  actions  of 
the  building  owner.  DOE  seeks 
comments  on  this  requirement. 

The  Information  Package  would  be 
required  to  describe  the  residential 
energy  tax  credit  and  the 
Weatherization  Assistance  Program  for 
Low  Income  Persons.  In  addition,  State 
and  local  programs  should  be  described. 
Such  information  would  encourage 
tenants  to  install  conservation 
measures. 

DOE  invites  comments  on  the 
distribution  and  content  of  the  proposed 
Tenant’s  Energy  Conservation 
Information  Package.  Specific 
suggestions  concerning  additions  and/or 
deletions  would  be  appreciated. 

E.  Alternative  for  Disseminating 
Information 

A  State  would  be  allowed  to  provide 
in  its  State  Plan  an  alternative 
requirement  for  disseminating  the 
program  information  contained  in  the 
Information  Package  to  tenants.  No  such 
alternative  is  proposed  for 
disseminating  the  Apartment 
Announcement. 


F.  New  Customers 

In  addition  to  requiring  the  sending  of 
announcements  to  current  customers, 
the  proposed  rule  in  §  458.503(a)(5) 
requires  that  new  eligible  customers  be 
sent  Apartment  Aimouncements.  In 
addition,  new  tenants  may  request  a 
copy  of  the  results  of  an  audit  performed 
on  the  new  tenant’s  multifamily 
dwelling  that  are  applicable  to  that  new 
tenant’s  individual  dwelling  unit. 

G.  Energy  Audits  for  Multifamily 
Dwellings 

DOE  believes  that  the  audit 
requirements  for  multifamily  dwellings 
should  be  nearly  identical  to  the  audit 
procedure  for  commercial  buildings.  The 
buildings  will,  in  general,  exhibit  similar 
characteristics  in  the  buildiM  shell, 
HVAC  system,  hot  water  gefleration  and 
air-conditioning  systems.  DOE  believes 
that  it  is  expedient  to  develop  similar 
audit  formats  to  allow  close 
coordination  between  audits  of  these 
buildings  types.  DOE  realizes  that  in 
most  cases,  the  applicability  of 
measures  can  be  evaluated  through  an 
examination  of  only  a  sampling  of 
dwelling  units  in  a  multifamily  dwelling. 
For  example,  the  cost  and  savings  of 
storm  windows  can  be  evaluated  for  the 
entire  building  by  examining  a  few 
typical  units.  DOE  proposes  to  allow 
multifamily  dwelling  audits  to  be 
performed  on  such  a  basis.  It  is  DOE’s 
intention  to  rely  upon  the  auditor  to 
make  the  discretionary  judgement  in 
cases  where  program  measures  clearly 
do  apply  to  the  multifamily  dwelling.  A 
discussion  of  these  proposed  audit 
requirements  can  be  found  in  the  section 
of  the  preamble  dealing  with  audits  of 
commercial  buildings. 

H.  Reporting  and  Recordkeeping 
Requirements 

Section  458.503(c)  proposes 
requirements  for  multifamily  dwellings 
identical  to  those  of  §  458.403(c)  for 
commercial  buildings. 

/.  Complaints  Processing  Procedures 

Section  458.503(d)  proposes 
requirements  for  Subpart  E  identical  to 
those  of  §  458.403(d)  for  Subpart  D. 

/.  Addition  of  Measures  by  States 

Section  458.504  proposes  requirements 
for  Subpart  E  identical  to  those  of 
§  458.404  for  Subpart  D. 

K.  Auditor  Qualification  Requirements 

Section  458.505  proposes  requirements 
for  Subpart  E  identical  to  those  of 
§  450.405  for  Subpart  D. 
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L  Procedures  for  Investigating  and 
Enforcing  Compliance  With  the  State 
Plan 

Section  458.506  proposes  requirements 
for  Subpart  E  identical  to  those  of 
§  458.406  for  Subpart  D. 

M  Coordination 

Section  458.507  proposes  requirements 
for  multifamily  dwellings  identical  to 
those  of  §  458.407  for  commercial 
buildings.  Discussions  on  recordkeeping, 
complaints  processing,  investigation  and 
enforcement,  and  coordination  can  be 
found  in  Part  VI  of  the  preamble. 

N.  Accounting  and  Payment 
Requirements 

Section  458.508  proposes  requirements 
for  multifamily  dwellings  identical  to 
those  of  §  458.408  for  commercial 
buildings,  except  that  §  458.508  contains 
a  limit  on  audit  charges  to  the 
multifamily  dwelling  customer  of  §  15.00 
per  dwelling  unit  or  actual  audit  costs, 
whichever  is  less.  This  limit  is 
specifically  prescribed  in  Title  VII  of 
PJECPA.  Treatment  of  audit  costs 
beyond  those  charged  directly  to  the 
customer  receiving  the  audit  is  in  the 
discretion  of  the  State  Regulatory 
Authority. 

VIII.  Part  458,  Subpart  F — Federal 
Standby  Authority  and  Enforcement 
Provisions 

This  subpart  proposes  the  procedures 
to  be  followed  to  ensure  that  eligible 
customers  receive  the  services  of  the 
program  when  a  State  or  nonregulated 
utility  does  not  submit  an  acceptable 
plan  within  the  necessary  time  or  fails 
to  implement  adequately  an  approved 
plan.  This  Federal  Standby  Authority  is 
provided  for  in  Section  741  of  NECPA. 
The  provisions  of  Section  741  are  very 
similar  to  the  provision  of  Title  II. 
Likewise,  the  proposed  rule  corresponds 
to  Subpart  F  of  the  RCS  regulations.  The 
proposed  rule  has  been  slightly 
restructured  to  make  it  easier  to 
distinguish  provisions  pertaining  to 
States  from  those  pertaining  to 
nonregulated  utilities. 

IX.  Appendix — Program  Measures  by 
Climate  and  Category  of  Building 

DOE  proposes  to  include  the  majority 
of  program  measures  and  applicability 
criteria  from  Appendix  I  contained  in 
the  existing  RCS  Program  in  the  CACS 
Program.  The  rationale  for  using  this 
approach  to  the  audit  requirements  is 
that  the  major  building  components 
exhibit  similar  characteristics  between 
all  building  types  covered  by  this 
proposed  rule,  regardless  of  general 
building  category.  DOE  believes  that  the 
levels  of  insulation  identified  in 


Appendix  I  of  the  existing  RCS  Program 
are  reasonable  insulation  levels  for 
small  commercial  and  multifamily 
buildings.  DOE  realizes  that  these 
insulation  levels  will  not  be  appropriate 
for  all  of  the  diverse  building  types,  but 
rather  believes  that  the  Appendix  will 
serve  as  a  general  guide  for  the  building 
auditor.  DOE  intends  to  rely  upon  the 
auditor  to  a  greater  degree  in  the  CACS 
Program  than  in  the  existing  RCS 
Program.  In  this  regard,  DOE  has 
proposed  several  provisions  for  the 
aucUtor  to  use  discretion  when 
considering  the  applicability  of  program 
measures. 

X.  Draft  Regulatory  Analysis  and  Urban 
Community  Impact  Analysis 

Executive  Order  12044  directs 
agencies  of  the  Executive  Branch  to 
conduct  a  Regulatory  Analysis  of 
regulations  that  are  likely  to  have  a 
major  economic  impact.  The  objective  of 
the  Regulatory  Analysis  is  to  examine 
alternative  regulatory  provisions  which 
might  permit  achievement  of  the 
regulatory  goals  at  a  lower  cost.  The 
Department  of  Energy,  in  an  Interim 
Management  Directive  dated  April  25, 
1978,  expanded  the  scope  of  Regulatory 
Analyses  conducted  for  regulations 
within  its  jurisdiction.  DOE  is  requiring, 
in  addition  to  economic  impact 
estimates,  projections  of  the  impact  of 
regulatory  alternatives  on  the  goals  of 
the  National  Energy  Plan  and  on 
institutional  issues  created  by  the 
proposed  regulations.  In  keeping  with 
these  objectives,  DOE  has  prepared  a 
Draft  Regulatory  Analysis  of  the  ' 
proposed  rules  published  herein. 

This  Summary  of  the  Draft  Regulatory 
Analysis  is  published  concurrently  with 
the  publication  of  the  proposed  rules  for 
the  RCS  Program.  A  copy  of  the 
complete  Regulatory  Analysis  may  be 
obtained  by  contacting:  Mr.  James 
Tanck,  Director,  Building  Conservation 
Services  Division,  Office  of  Assistant 
Secretary  for  Conservation  and  Solar 
Energy,  U.S.  Department  of  Energy, 
Room  GH-068,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  252-9161. 

A.  Legislative  Background  and 
Authority 

On  November  9, 1978,  Public  Law  95- 
619,  the  National  Energy  Conservation 
Policy  Act  (NECPA)  was  enacted  into 
law.  Under  part  1  of  Title  II,  Congress 
established  a  Residential  Conservation 
Services  (RCS)  Program  which  requires 
that  large  public  utilities  and  home 
heating  oil  suppliers  provide  energy 
audits  and  certain  other  conservation 
services  to  customers  who  reside  in 
single-family  homes  or  multi-family 


dwellings  with  up  to  four  imits  per 
building. 

On  June  30, 1980,  the  Energy  Security 
Act  (ESA)  was  signed  into  law 
providing,  inter  alia  for  the  expansion  of 
Title  II  of  NECPA  to  include,  as  of 
January  1, 1982,  multi-family  dwellings 
with  five  or  more  units  which  are  neither 
centrally  heated  nor  cooled.  ESA  also 
established  a  new  Title  VII  of  NECPA 
which  provided  for  a  similar  program  for 
small  commercial  buildings  and  multi¬ 
family  dwellings  with  five  or  more  units 
per  buildings  which  are  centrally 
heated,  centrally  cooled  or  both. 

The  ESA  requires  that  DOE 
promulgate  rules  to  implement  the  new 
provisions  of  Title  II  and  Title  VII  of 
NECPA.  The  Draft  Regulatory  Analysis 
for  the  Commercial  and  Apartment 
Conservation  Service  (CACS)  forms  a 
part  of  DOE’S  rulemaking  process  for 
Title  Vn  and  supports  the  Proposed  Rule 
as  published  herein.  A  broad  spectrum 
of  general  options  was  considered  to 
determine  the  relative  effectiveness  of 
the  Proposed  Rule  in  meeting  national 
energy  conservation  objectives. 

B.  Scope  of  Regulations 

The  residential  and  commercial 
sectors  which  are  the  targets  of  the  RCS 
and  CACS  Programs  consume  about  36 
percent  of  the  total  U.S.  energy  use.  In 
the  residential  sector,  90  percent  of  the 
energy  is  consumed  iir  single-family 
homes  and  multi-family  dwellings  with 
fewer  than  five  units.  This  subsector  is 
covered  under  the  RCS  rules  adopted  by 
DOE  in  November,  1979.  The  remaining 
10  percent  of  the  energy  use  in  the 
residential  sector  (representing  15 
percent  of  the  living  units)  is  consumed 
in  multi-family  dwellings  with  five  or 
more  units  and  is  a  subject  of  this 
rulemaking. 

C.  Need  for  Regulations 

The  energy  use  in  the  sectors  covered 
under  this  rulemaking,  while  smaller 
than  that  of  single-family  homes,  is 
nonetheless  very  significant  as 
evidenced  by  the  fact  that  it  represents 
30  percent  of  the  energy  equivalent  of 
U.S.  oil  imports.  Numerous  studies  by 
DOE  and  others  have  demonstrated  that 
a  major  fraction  of  this  energy  use  could 
be  eliminated  by  cost  effective 
investments  in  retrofit  of  existing 
buildings.  In  June,  1980,  Congress  acted 
to  extend  DOE’s  regulatory  authority, 
already  in  effect  for  single-family 
homes,  to  multi-family  and  small 
commercial  buildings. 

Because  Congress  specifically 
requires  in  Section  712  of  NECPA  that 
DOE  promulgate  regulations  in  this  area, 
a  discussion  herein  of  the  need  for  such 
regulations  is  not  necessary. 
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D.  General  Provisions  of  the  Proposed 
Rule 

The  Proposed  Rule  is  set  forth  in 
detail  elsewhere  in  the  Federal  Register. 
This  section  briefly  summarizes  the  rule 
and  indicates  the  general  approach  and 
applicability.  Specific  legal 
interpretations  of  the  rule  should  not  be 
derived  from  this  material,  which  is 
merely  an  abstract  of  the  rule. 

The  rule  is  modeled  to  the  maximum 
extent  possible  after  rules  previously 
promulgated  under  Title  II  of  NECPA. 

The  new  rule  provides  that: 

1.  Covered  public  utilities  (gas  and 
electric)  and  participating  building 
heating  suppliers  are  required  to  provide 
upon  request  to  eligible  customers  an 
on-site  energy  audit.  The  offer  is  to  be 
made  in  periodic  announcements  mailed 
directly  to  the  eligible  customers. 

2.  Covered  utilities  and  participating 
heating  suppliers  must  also  provide 
certain  other  services  such  as 
information  on  availability  of 
governmental  financial  assistance. 

3.  Each  State  may  develop  a  State 
Plan  and  assume  responsibility  for 
administration  of  the  program  within  the 
State.  The  State  may  also  choose  to 
provide  certain  services  otherwise 
provided  by  the  utilities  or  DOE. 

4.  Non-regulated  utilities  must  either 
develop  individual  plans  or  be  included 
under  the  State  Plan. 

5.  DOE  must  develop  and  invoke  its 
own  plan  in  each  State  which  has  no 
approved  State  plan,  or  is  inadequately 
implementing  an  approved  State  plan. 
DOE  is  also  required  to  order  a 
nonregulated  utility  to  promulgate  a 
plan  if  it  is  not  covered  by  an  approved 
plan  or  inadequately  implementing  an 
approved  plan. 

The  coverage  of  the  program  is 
specified  through  the  definition  of 
eligible  customers.  Under  the  CACS 
Program,  eligible  customers  include 
owners  of  certain  centrally  heated  or 
cooled  apartment  buildings  and  tenants 
and  owners  of  small  commercial 
buildings.  Small  commercial  buildings 
are  those  which  used  less  than  1000 
therms  per  month  of  fuel  or  4000  KWH 
per  month  of  electricity  for  1980. 

The  proposed  rule  would  require 
certain  minimum  information  be 
provided  in  Program  Announcements  to 
assure  that  eligible  customers  are 
apprised  of  the  audit  program.  The  rule 
also  establishes  specific  requirements  to 
assure  that  all  energy  conservation  and 
renewable  resource  measures  are 
adequately  considered  in  the  audit. 


E.  Findings  of  the  Regulatory  Analysis 

The  findings  of  the  Regulatory 
Analysis  are  that  the  Proposed  Rule 
will: 

1.  result  in  a  significant  reduction  in 
energy  consumption  in  the  multi-family 
dwelling  and  commercial  sectors; 

2.  achieve  energy  savings  at  a  cost 
well  below  the  cost  of  oil  imports: 

3.  lead  to  small  but  positive  effects  on 
employment;  and 

4.  lead  to  small  but  positive  effects  on 
urban  areas. 

The  Department  finds  that 
institutional  impacts  will  be  small  and 
mostly  positive  on  affected  institutions. 

Having  evaluated  a  number  of 
feasible  alternatives  to  the  Proposed 
Rule,  the  Department  offers  its  rule  for 
public  comment  as  representing  its  best 
judgement  at  this  time  as  to  the 
appropriate  rule  pursuant  to  legislative 
authority.  As  is  pointed  out  in  the 
preamble  to  the  rule,  there  are  several 
issues  in  this  rulemaking  about  which 
the  Department  is  particularly  desirous 
of  obtaining  public  opinion. 

The  costs  and  benefits  of  the  program 
as  proposed  are  summarized  below. 


Summary  of  Cost/Benefit  Analysis 


Multilam- 

ily 

Comrrter- 

cial 

Total 

Energy  savmgs.  mMon 

BOE‘ 

Per  year  (1990) _ 

9.8 

5.30 

14.38 

Totej  to  year  2000 _ 

136.2 

79.5 

215.7 

Emptoyment  (jobs  ere- 

ated,  1990) . . . . 

11023 

6599 

17622 

Cost  (total  to  1990,  $  mil- 

lions) . . 

1026 

677 

1703 

Federal  Government... . 

16 

15 

31 

state  governments  ... 

53 

50 

103 

Utilities . 

252 

210 

462 

Building  owners  and 

tenants . . 

705 

402 

1107 

Dollars  per  BOE 

Undiscounted . . 

7.54 

8.51 

790 

Discounted _ 

11.50 

12.99 

12.05 

•BOE=barrel  ot  oil  equivalent,  6.8  million  BTU. 


The  summary  table  provides  projected 
energy  savings  per  year;  total  energy 
savings;  jobs  created;  costs  for  Federal 
Government,  State  Governments, 
utilities,  and  building  owners  and 
tenants;  and  cost  per  unit  of  energy 
saved.  The  energy  savings  per  year  are 
given  for  1990  after  the  completion  of  the 
retrofit  program.  Total  savings,  of 
course,  continue  to  accumulate  for  the 
life  of  the  retrofit  measures.  For  the 
purpose  of  this  analysis,  savings  are 
accumulated  to  the  year  2000. 

The  employment  impact  includes 
actual  employment  by  agencies 
responsible  for  the  program  (Federal, 
State,  and  utility  jobs)  as  well  as  jobs 
created  by  retrofit  activities,  jobs 
eliminated  in  energy  supply  industries, 
and  jobs  created  by  increased  funds 


available  to  customers  after  payback  of 
retrofit  investment. 

Costs  are  totaled  through  the  end  of 
the  program  on  an  undiscoimted  basis 
and  are  given  in  1980  dollars.  Annual 
costs  average  about  one-ninth  of  the 
total  for  the  nine  year  program.  The  cost 
for  an  average  State  of  4  million 
population  would  be  an  aggregate  2 
million  dollars  or  about  $220,000  per 
year.  An  average  utility  with  300,000 
customers  is  estimated  to  have  net 
program  costs  (after  accounting  for 
revenues  from  audit  charges)  of  about 
1.5  million  dollars  or  $165,000  per  year. 

The  cost/benefit  measure  used  for  the 
progam  is  the  cost  of  displacing  the 
energy  equivalent  of  a  barrel  of  oil.  If 
this  figure  is  below  the  cost  of  imported 
oil  (about  30  dollars  per  barrel),  the 
program  provides  net  benefits  over  oil 
imports. 

The  program  is  highly  cost  effective  as 
compared  to  imports  of  foreign  oil  at 
greater  than  30  dollars  per  barrel.  The 
Proposed  Rule  was  found  to  be  the  most 
cost  effective  of  the  alternatives 
available  to  DOE  in  meeting  national 
energy  objectives  within  the  authority 
granted  by  NECPA. 

F.  Analysis  of  Alternatives 

DOE  has  evaluated  four  basic 
strategies  which  could  be  employed  in  a 
CACS  Program:  a  non-action  case  which 
relies  on  existing  programs  and  fuel 
price  responses  to  achieve  energy 
conservation;  a  limited  rule  which 
would  provide  only  non-mandatory 
guidelines  for  the  program;  a  case  which 
represents  the  regulatory  strategy 
embodied  in  the  Proposed  Rule;  and  an 
enhanced  regulatory  strategy  which 
includes  some  provisions  beyond  DOE's 
existing  authority  under  NECPA  and 
would  require  additional  legislation. 

1.  No-Action  Case.  Beginning  with  the 
1973/74  oil  embargo,  significant  moves 
have  been  made  to  reduce  energy 
consumption  in  buildings  in  response  to 
both  economic  incentives  resulting  from 
higher  fuel  prices  and  national  policy 
objectives.  Total  energy  use  in  the 
residential  and  commercial  sectors  has 
increased  at  a  rate  of  only  one  percent 
per  year,  about  the  same  rate  of  increase 
as  the  population. 

One  of  the  most  important  Federal 
actions  initiated  since  the  embargo  was 
the  Energy  Tax  Act  of  1978  which 
provided  a  residential  energy  tax  credit 
for  investments  in  energy  conservation 
in  a  taxpayer’s  principal  residence.  The 
tax  credit  serves  not  only  as  an 
incentive  for  conservation  but  also  as  a 
very  broad  based  source  of  statistical 
information  on  baseline  conservation 
actions  in  the  residential  sector. 
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According  to  the  Internal  Revenue 
Service  (IRS)  report  on  1978  tax  returns, 
over  5.9  million  taxpayers  claimed  the 
credit  for  expenditures  of  4.2  billion 
dollars.  The  predominant  actions  were 
insulation  and  storm  windows/doors 
representing  together  over  84  percent  of 
the  investment.  A  substantial  number  of 
the  returns  claimed  credit  to  several 
different  measures. 

The  1978  return  includes  a  credit  for 
not  only  1978  but  also  for  1977  after 
April  20  of  that  year.  Thus  the  returns 
represent  actions  taken  over  a  period  of 
1.7  years.  Overall  this  indicates  that 
some  conservation  actions  were  being 
taken  at  a  rate  of  about  6  percent  of 
residences  per  year.  However,  most  of 
the  claims  indicate  only  partial 
weatherization  with  only  about  one 
percent  per  year  investing  in  full 
weatherization.  Two-thirds  of  the  claims 
indicated  less  than  half  the  investment 
required  for  full  weatherization. 
Preliminary  data  from  IRS  indicates 
claims  have  fallen  about  fifteen  percent 
(on  an  annual  basis]  for  1979.  The  IRS 
statistics  predominantly  reflect  retrofit 
of  single-family  homes.  For  the  multi¬ 
family  and  small  commercial  sectors 
covered  under  this  rulemaking,  the 
Department’s  research  indicates  that 
significantly  lower  rates  of  retrofit  than 
observed  in  the  single-family  sector  may 
be  expected. 

2.  Limited  Rule  Case.  In  the  process 
leading  to  the  drafting  of  the  Proposed 
Rule,  the  Department  considered  as  an 
alternative  a  much  more  limited  rule 
than  that  proposed  herein.  The  general 
approach  of  such  a  rule  would  be  to 
provide  general  guidelines  to  States  and 
utilities  for  establishing  an  effective 
multi-family  and  commercial  audit 
program  with  essentially  no  mandatory 
requirements. 

■The  Limited  rule  would  have  the 
following  basic  features: 

•  Participation  by  public  utilities  would 
be  voluntary. 

•  Procedures  for  offering  audits 
including  the  content  and  distribution 
of  Program  Announcements  would  not 
be  specified. 

•  No  requirements  would  be  established 
for  State  Plans. 

•  No  set  time  would  be  specified  for 
initiating  a  program. 

•  The  content  of  the  audit  would  be 
entirely  at  the  discretion  of  the  utility. 
No  particular  energy  conservation  or 
renewable  resource  measures  would 
be  required  to  be  included  in  the 
audit. 

A  Limited  rule  would  be  expected  to 
have  some  favorable  impact  on  energy 
conservation;  however,  a  major  part  of 
the  potential  energy  savings  achievable 


under  the  program  would  not  be 
realized. 

3.  Proposed  Rule  Case.  This  case 
represents  the  expected  results  from  the 
promulgation  of  a  Proposed  Rule  which 
is  closely  modelled  after  the  RCS 
program  for  single-to-four  unit  family 
homes. 

For  the  purpose  of  the  Regulatory 
Analysis,  DOE  has  identiHed  certain 
existing  utility  programs  which  were 
established  prior  to  the  Federal  program. 
The  Department  has  closely  examined 
these  programs  and  foimd  that  a  number 
of  them  are  sufficiently  similar  to  the 
program  established  by  these  rules  to 
allow  quantitative  data  obtained  on 
participation  rates  of  customers, 
conservation  investments,  and  energy 
savings  to  be  applied  to  projects  for  the 
Proposed  Rule  Case. 

4.  Enhanced  Regulation  Case.  As 
previously  discussed,  the  Proposed  Rule 
is  fundamentally  permissive  with 
respect  to  all  sectors  except  large  public 
utilities.  This  Proposed  Rule  is  to  some 
extent  a  guideline  in  that  States, 
manufacturers,  suppliers,  installers, 
financial  institutions,  tenants,  and 
building  owners  are  not  compelled  to 
participate  in  the  program.  Even  the 
public  utility  sector,  the  only  sector 
facing  obligatory  requirements,  is  given 
extreme  flexibility  in  carrying  out  the 
audit  program.  For  example,  no 
mandatory  goals  are  established  for  the 
numbers  of  audits  to  be  performed  or  for 
energy  savings.  Nonetheless,  the 
Department's  research  has  indicated 
that  similar  (non-Federal)  utility 
programs  have  achieved  the  significant 
participation  and  energy  savings 
projected  for  the  Proposed  Rule  Case 
without  mandatory  goals. 

This  performance  is  due  in  large  part 
to  underlying  economic  incentives  that, 
once  clarified,  documented,  and 
elucidated,  are  extremely  compelling  to 
the  public  utilities  as  well  as  the  other 
program  participants.  It  also  results  from 
the  clear  signal  inherent  in  Federal 
legislation  and  regulations  that  energy 
conservation  is  a  primary  national 
policy  objective. 

There  are,  however,  further  steps  that 
could  be  taken  by  the  Government  to 
speed  and  insure  energy  conservation. 

In  several  areas  other  than  retrofit  of 
buildings.  Congress  has  previously 
adopted  such  approaches  as  mandatory 
standards  and  requirements,  for 
example,  in  setting  mandatory 
requirements  for  gasoline  mileage  in 
new  automobiles  at  lowest  cost  per  unit 
of  energy  displaced  of  the  cases  studied. 
However,  this  regulatory  strategy  is 
beyond  DOE’s  legislative  authority. 


Table  1  summarizes  the  cost/benefit 
analysis  for  multifamily.  Table  2  covers 
commercial  buildings. 

G.  Urban  and  Community  Impact 
Analysis  (UCIA) 

The  purpose  of  the  UCIA  is  to  assess 
the  impacts  of  the  proposed  CACS 
program  covering  large  centrally  heated 
or  colled  multi-family  dwellings  and 
small  commercial  buildings.  For  the 
purposes  of  the  UCIA,  unit-heated  and 
centrally  heated  apartments  are  treated 
as  one  group. 

1.  Absolute  Impacts.  Because  of  the 
geographic  distribution  of  the  majority 
of  larger  apartment  buildings,  the  CACS 
program  will  have  its  greatest  effect  on 
urban  areas.  Other  communities 
containing  sizeable  clusters  of  these 
buildings  will  also  experience 
substantial  program  impacts.  The  small 
commercial  building  sector  is  more 
ubiquitously  distributed  on  the 
landscape  and  will  not  likely  result  in 
any  significant  impacts  occurring  in  any 
one  particular  area  relative  to  any  other. 

2.  Relative  Impacts.  A  sizeable 
portion  of  the  units  in  the  covered 
buildings  are  occupied  by  low-income 
tenants.  Buildings  housing  such  tenants 
may  be  eligible  for  special  grants  and 
other  weatherization  assistance  aimed 
specifically  at  this  income  group.  If 
these  financial  programs  are  tapped  in 
conjunction  with  CACS,  this  income 
group  may  receive  a  large  proportion  of 
the  program  impact.  Other  fiscal 
incentives  exist  for  the  overall 
apartment  dwelling  population  (i.e., 
loans,  tax  credits,  grants]  which  may 
serve  to  minimize  the  possible 
difference  in  program  participation 
between  income  groups. 

An  enhanced  regulatory  approach 
could  be  directed  to  either  State 
governments,  utilities,  tenants,  building 
owners,  or  a  combination  of  these 
sectors.  The  mandatory  requirements 
could  establish  targets  for  energy  audits 
or  energy  efficiency  or  for  both. 

5.  Program  Coverage  of  Commercial 
Sector.  The  Department’s  primary 
concern  in  the  commercial  sector  relates 
to  the  degree  of  coverage  of  the  sector. 
Congress  has  clearly  stated  in  both  the 
wording  of  the  law  itself  and  the 
adopted  Conference  Committee  report 
that  the  program  is  meant  to  apply  only 
to  a  part  of  the  commercial  sector,  that 
part  where  modest  amounts  of  energy 
are  used  by  each  customer. 

This  intent  has  been  translated  in  the 
law  into  specific  numerical  limits  on 
energy  consumption  per  commercial 
customer  (4000  KWH/month  of 
electricity  or  1000  therms/month  of  fuel]. 
DOE  has  considered  three  options  for 
qualification  of  eligible  customers. 
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Option  1 — ^The  customer  must 
completely  occupy  a  building.  This 
limits  coverage  to  buildings  as  well  as 
•customers  which  use  less  than  the 
energy  consumption  limits. 

•  Option  2 — ^The  customer  can  occupy 
all  or  part  of  a  building.  This 
incorporates  some  larger  buildings  if 
each  customer  occupying  the  building  is 
in  itself  a  small  direct  energy  user. 

•  Option  3 — ^This  option  extends  the 
definition  of  utility  customer  to  include 
indirect  customers:  that  is,  firms  which 
are  not  separately  metered  but  which,  in 
effect,  pay  for  a  portion  of  a  building's 
energy  use  (incorporated  in  rent)  which 
on  a  pro  rata  basis  is  less  than  the 
specified  energy  consumption  limits. 

In  addition  the  Department 
considered  three  alternate 
interpretations  as  to  application  of  the 
consumption  limits  on  electricity  and 
fuel.  These  were  as  follows; 

•  Alternative  A — ^The  limits  on 
electricity  and  fuel  consumption  are 
applied  on  an  exclusive  basis.  That  is,  a 
customer  who  exceeds  either  the  electric 
limit  or  the  fuel  limit  is  excluded  from 
the  program. 

•  Alternative  B— The  limits  are 
applied  on  an  inclusive  basis.  That  is,  a 
customer  qualifies  for  the  program  if  he 
consumes  less  than  either  limit. 

•  Alternative  C — ^This  alternative  is 
the  same  as  alternative  B  except  that 
special  treatment  is  given  to  electrically 


heated  buildings.  Since  1000  therms  of 
fuel  has  an  energy  content  that  is 
equivalent  to  29,300  KWH  of  electricity, 
customers  using  electric  heat\vould 
allowed  to  use  up  to  29,300  KWH  for 
space  conditioning  in  addition  to  the 
4000  KWH  specified  for  other  uses. 

Alternates  A,  B,  and  C  were 
considered  for  option  1.  Only  alternate 
C  was  evaluated  for  options  2  and  3, 
The  analysis  resulted  in  the  following 
percentage  coverage  of  commercial 
floorspace  on  a  national  basis. 

Option 

lA  IB  1C  2  3 

2.9  8.9  9.85  14.5  39.3 


Percent  of  Floorspace  Covered: 

6.  Results  of  Cost/Benefit  Analysis. 
The  quantitative  results  of  the  analysis 
are  summarized  below  and  presented  in 
detail  in  the  Draft  Regulatory  Analysis. 

The  No-Action  Case  requires  no 
additional  Federal  expenditures  but 
would  realize  little  in  energy  savings. 
The  limited  rule  achieve  signiHcant 
energy  savings  but  at  a  relatively  high 
cost  per  unit  of  energy  saved.  The 
proposed  rule  provides  increased  energy 
savings  and  considerably  improved  cost 
effectiveness.  Enhanced  regulations  are 
estimated  to  result  in  the  highest  energy 
savings. 


The  CACS  program  is  expected  to 
result  in  creation  of  about  17,000  jobs 
nationwide.  While  a  portion  of  this 
employment  will  be  in  Federal  and  State 
Government  and  in  administrative 
positions  at  utilities,  a  significant 
number  of  jobs  will  be  available  to  the 
low-income  urban  sector. 

3.  Conclusion.  The  CACS  program  is 
seen  as  a  particularly  effective 
mechanism  for  improving  the  energy 
efficiency  of  large  apartment  dwellings 
and  small  commercial  buildings.  These 
needed  improvements  in  apartment 
buildings  should  aid  in  upgrading  the 
overall  quality  of  life  for  the  urban 
dweller. 

XI.  Environmental  Impact  Analysis 

An  environmental  impact  statement 
(EIS)  was  issued  for  the  Residential 
Conservation  Service  program  in 
November,  1979  (DOE-EIS-0050)  in 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA).  The 
Department  of  Energy  has  determined 
that  the  extension  of  the  Residential 
Conversation  Service  program  to 
commercial  and  multi-family  buildings 
involves  “substantial  changes"  in  the 
program  “that  are  relevant  to 
environmental  concerns"  (40  CFR 
1502.9(c)(l)(i)).  Therefore,  a  supplement 
to  the  existing  environmental  impact 
statement  is  required.  A  Notice  of  Intent 
regarding  the  preparation  and  scope  of 
the  supplement  was  published  in  the 
Federal  Register  on  December  9. 1980.  If 
you  wish  to  receive  a  copy  of  the  draft 
supplement  when  it  is  completed,  please 
contact:  Mr.  James  Tanck,  Director, 
Building  Conservation  Services  Division, 
M.S.  GH-068,  Forrestal  Building,  1000 
Independence  Avenue  SW., 

Washington,  D.C.  20585,  (202-252-9161) 

The  NEPA  regulations  issued  by  the 
Council  on  Environmental  Quality  state 
that  publication  of  a  draft  rule  shall 
“normally"  be  accompanied  by  issuance 
of  a  draft  environmental  impact 
statement  (or  draft  supplement).  In  the 
present  case  this  is  not  possible,  if  the 
statutory  deadline  for  issuance  of  the 
proposed  rule  is  to  be  met.  DOE 
therefore  plans  to  issue  a  draft 
supplement  to  the  EIS  for  the 
Residential  Conservation  Service 
program  after  publication  of  this 
proposed  rule.  However,  the  supplement 
will  be  available  to  the  public  for  review 
for  a  reasonable  period  of  time  prior  to 
the  public  hearings  on  the  proposed  rule. 


Table  Cost/Benefit  Analysis  for  Multifamily 


No-action  case  Umited  Proposed  Enhanced 

njle  case  rules  case  rule  case 

Energy  savings  (million  barrels  of  oil  equivalent): 

3.03 

9.08 

21.18 

Per  year  (1^) . 

0.76 

Total  to  year  2000.... 

11.35 

45.38 

136.15 

317.69 

Employment:  Jobs  created,  1990 . 

599 

4,233 

11,023 

25,078 

COST  (total  to  1990,  millKXi  dollars) . 

$61.3 

$532  2 

$1,026.1 

$2,046.9 

Federal  Government 

$0.0 

$15.8 

$16.0 

$164 

State  governments... 

$00 

$51.2 

$52.5 

$55.2 

$24.4 

$235.3 

$251.7 

$284.6 

Building  owners  arid  tenants . 

$36.9 

$229.8 

$705.9 

$1,690.8 

Dollars  per  barrel  of  oil  equivalent  saved: 

$6.44 

Undiscounted . 

$5.40 

$11.73 

$7.54 

Discounted . . . . . 

.  $8.24 

$17.90 

$11.50 

$9.83 

Table  2.— Cost/ Benefit  Analysis  for  Small  Commercial 


No-action  case 

Limited 
rule  case 

Proposed 
rules  case 

Enhanced 
rule  case 

Energy  savings  (million  barrels  of  oil  equivalent): 

Per  year  (1990) . 

0.66 

1.99 

5.30 

11.60 

Total  to  year  2000 _ 

9.94 

29.83 

79.55 

174.0 

Employment  Jobs  created,  1990 

674 

3,111 

6,599 

13,384 

COST  (total  to  1990,  million  dollars) . 

$61.3 

$426 

$677 

$1,166 

Federal  Government. . 

$0 

$15 

$15 

$16 

State  governments.... . 

$0 

$50 

$50 

$51 

Utilities . . . 

$20.9 

$208 

$210 

$216 

Building  owners  and  tenants 

$42.2 

$153 

$402 

$883 

Dollars  per  barrel  of  oil  equivalent  saved: 

Undiscounted . 

_  $6.35 

$14.28 

$8.51 

$6.70 

Discounted . 

_  $9.60 

$21.79 

$12.99 

$10.23 
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as  specified  in  the  Department’s  NEPA 
guidelines. 

Key  Environmental  Issues 

Under  the  existing  Residential 
Conservation  Service  program, 
concerned  utilities  are  required  to  make 
available  a  number  of  services  to 
residential  customers,  including  energy 
audits,  and  installation  financing,  and 
inspection  of  certain  conservation 
measures.  The  existing  environmental 
impact  statement  for  the  Residential 
Conservation  Service  program  identifies 
a  number  of  potential  adverse  health 
and  safety  impacts  from  measures 
covered  in  these  programs.  These 
impacts  are  related  to  four  measures 
(urea-formaldehyde  foam  wall 
insulation,  vent  dampers,  electric  and 
mechanical  ignition  systems,  and  small 
wind  energy  conversion  systems)  which, 
in  the  event  of  improper  performance, 
may  have  significant  impacts.  There  is 
also  a  general  concern  about  the 
increased  concentration  of  certain 
indoor  air  pollutants  due  to  reduction  of 
the  air  exchange  rate  resulting  from 
installation  of  certain  energy 
conservation  measures.  The  principal 
mitigating  measiues  for  these  potential 
impacts  are  the  installation  standards 
and  follow-up  inspections  mandated 
under  the  Residential  Conservation 
Service  program. 

The  legislation  establishing  the 
proposed  Commercial  and  Apartment 
Conservation  Service  (CACS)  program 
provides  only  for  energy  audits.  Thus, 
the  program  does  not  include  the 
mitigating  measures  noted  above.  The 
proposed  program  also  includes  several 
additional  measures  whose  potential 
environmental  impacts  were  not 
assessed  in  the  existing  environmental 
impact  statement. 

The  environmental  impacts  related  to 
single  family  and  multifamily  residence 
programs  differ  in  the  type  of  mitigating 
measures  incorporated  in  the  two 
programs  and  the  types  of  conservation 
measures  which  may  be  installed.  In  the 
case  of  the  single  family  and 
individually  heated  and  cooled 
multifamily  residences  under  the  RCS 
program,  several  mitigating  measures 
are  available  to  reduce  health  and 
safety  impacts.  These  include  product 
standards  and  warranties,  installation 
standards  and  inspections.  Such 
measures,  intended  to  reduce  impacts 
related  to  indoor  air  quality  and 
accidents,  would  not  be  available  under 
the  CACS  program  to  centrally-heated 
and  cooled  multifamily  residences.  In 
addition,  different  measures  or  different 
participation  rates  may  apply  to 
multifamily  residences.  Air  handling 
equipment  may  be  present  in 


multifamily  dwellings  which  may 
increase  air  infiltration  and  reduce 
indoor  air  quality  impacts.  However, 
certain  measures,  such  as  changes  in 
heating  equipment,  might  increase  the 
risk  of  indoor  air  quality  degradation  or 
accidents  in  the  installation  and  use  of 
the  conservation  measure.  Similar 
considerations  would  apply  to  the 
application  of  the  program  to  small 
commercial  buildings. 

The  following  issues  will  be  analyzed 
during  the  preparation  of  the 
Supplement.  This  list  is  not  intended  to 
be  all  inclusive,  nor  is  it  intended  to  be  a 
predetermination  of  impacts. 

1.  Effect  on  indoor  air  quality  of 
decreased  air  infiltration  due  to 
conservation  measures. 

2.  Effect  on  indoor  air  quality  of 
increased  emission  sources  from 
conservation  measures. 

3.  Decrease  in  emissions  due  to 
decreased  energy  use. 

4.  Increased  emissions  due  to 
production  of  conservation  measures. 

5.  Regional  distribution  of  impacts 
and  benefits. 

6.  Health  and  safety  impacts  related 
to  installation  or  utilization  of  the 
measures. 

7.  Land  use  and  aesthetic  impacts. 

8.  Socioeconomic  impacts  related  to 
changes  in  employment  and  increase 
demand  for  conservation  measures. 

XU.  Consultation  With  Other  Federal 
Agencies 

In  preparing  the  proposed  rule,  DOE 
consulted  with  representatives  of  the 
Secretary  of  Housing  and  Urban 
Development  (HUD),  particularly  to 
achieve  continuity  as  HUD  developed 
the  proposed  rule  for  Title  V,  Subtitle  A, 
Solar  Energy  and  Energy  Conservation 
Bank. 

XIII.  Contractor  Contributions  to 
Rulemaking 

The  following  entities  made 
contributions  to  the  development  of  the 
proposed  rule  for  the  Commercial  and 
Apartment  Conservation  Service 
Program. 

1.  Jack  Faucett  Associates  and  its 
subcontractor,  Xenergy,  provided 
analytical  and  technical  support  for  the 
proposed  rule. 

2.  Oak  Ridge  National  Laboratory 
(ORNL)  and  its  subcontractor,  TRW, 
assisted  in  the  preparation  of  the  Draft 
Regulatory  Analysis  and  Urban  and 
Community  Impact  Statement.  ORNL 
and  its  subcontractor,  Battelle- 
Columbus  Laboratories  assisted  in  the 
preparation  of  the  Draft  Supplement  to 
the  Environmental  Impact  Statement  for 
the  Residential  Conservation  Service 
Program. 


XIV.  Comment  and  Hearing  Procedures 

A.  Written  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  proposed  procedures, 
requirements,  and  criteria.  Comments 
should  be  submitted  to  the  address 
indicated  in  the  addresses  section  of  this 
preamble  and  should  be  identified  on 
the  envelope  and  on  the  documents 
submitted  to  DOE  with  the  designation 
“Commercial  and  Apartment 
Conservation  Service  Program’’  (Docket 
No.  CAS-RM-80-125).  Fifteen  copies 
should  be  submitted.  All  written 
comments  must  be  received  by  (60  days 
after  publication),  to  insure 
consideration. 

All  written  comments  received  after 
publication  of  these  proposed  rules, 
whether  or  not  submitted  in  accordance 
with  these  procedures,  will  be  available 
for  public  inspection  in  the  DOE 
Reading  Room,  Room  lE-190  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  between  the 
hours  of  8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday.  Any  information  or  data 
considered  by  the  person  furnishing  it  to 
be  confidential  must  be  so  identified 
and  submitted  in  writing,  one  copy  only. 
DOE  reserves  the  right  to  determine  the 
confidential  status  of  the  information  or 
data  and  treat  it  according  to  its 
determination. 

B.  Hearing  Procedures 

The  time  and  place  of  the  public 
hearings  are  indicated  in  the  dates  and 
addresses  section  of  this  preamble.  DOE 
invites  any  person  who  has  an  interest 
in  the  proposed  rulemaking,  or  who  is  a 
representative  of  a  group  or  class  of 
persons  that  has  an  interest  in  the 
proposed  rulemaking,  to  make  a  written 
request  for  an  opportunity  to  make  an 
oral  presentation.  Such  a  request  should 
be  direct  to  the  address  indicated  in  the 
addresses  section  of  this  preamble  and 
must  be  received  before  4:30  p.m.  on 
January  21, 1981  for  Kansas  City, 

January  23, 1981  for  Washington,  D.C. 
and  January  27  for  San  Francisco. 

Such  a  request  may  be  hand  delivered 
to  Room  lF-^5, 1000  Independence 
Avenue,  S.W.,  between  the  hours  9:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday.  A  request  should  be  labeled  both 
on  the  document  and  on  the  envelope 
“Commercial  and  Apartment 
Conservation  Service  Program.’’,  CAS- 
RM-80-125. 

The  person  making  the  request  should 
briefly  describe  the  interest  concerned; 
if  appropriate,  state  why  she  or  he  is  a 
proper  representative  of  a  group  or  class 
of  persons  that  has  an  interest;  give  a 
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concise  summary  of  the  proposed  oral- 
presentation;  and  provide  a  telephone 
number  where  he  or  she  may  be 
contacted  through  the  day  of  the 
hearing. 

Each  person  who,  in  DOE’s  judgment, 
proposes  to  present  relevant  material 
and  information  shall  be  selected  to  be 
heard  and  shall  be  notified  by  DOE  of 
his  or  her  participation  before  4:30  p.m. 
on:  February  12  for  Washington,  D.C.; 
February  17  for  San  Francisco, 

California;  and  February  19  for  Kansas 
City,  Missouri. 

Each  person  selected  to  appear  at  the 
hearing  must  bring  15  copies  of  her  or 
his  statement  to  the  hearing  at  the 
address  given  to  the  addresses  section 
of  this  preamble. 

The  hearings  will  be  held  beginning  at 
9:00  a.m.,  local  time. 

C.  Conduct  of  Hearings 
DOE  reserves  the  right  to  arrange  the 
schedule  of  representatives  to  be  heard 
and  to  establish  the  procedures 
governing  the  conduct  of  the  hearing. 

The  length  of  each  presentation  may  be 
asked  only  by  those  conducting  the 
hearing,  and  there  will  be  no  cross- 
examination  of  persons  presenting 
statements. 

Any  participant  who  wishes  to  ask  a 
question  at  the  hearing  may  submit  the 
question,  in  writing,  to  the  presiding 
officer.  The  presiding  officer  will 
determine  whether  the  question  is 
relevant  and  material,  and  whether  the 
time  limitations  permit  it  to  be  presented 
for  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  DOE  and  made  available  for 
inspection  at  the  DOE  Freedom  of 
information  Reading  Room,  Room  GA- 
152,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.  Monday 
through  Friday.  Any  person  may 
purchase  a  copy  of  the  transcript  from 
the  reporter. 

In  consideration  of  the  foregoing,  the 
Department  of  Energy  hereby  proposes 
to  amend  Chapter  II  of  Title  10  of  the 
Code  of  Federal  Regulations,  by 
establishing  Part  458  and  amending  Part 
456  as  set  forth  below. 

(Part  1  of  Title  II  of  the  National  Energy 
Conservation  Policy  Act,  Pub.  L.  95-619,  92 
Stat.  3206  et  seq.,  as  amended  by  Title  V, 
Subtitles  B  and  D  of  the  Energy  Security  Act, 
Pub.  L.  96-294, 94  Stat.  611  et  seq.; 
Department  of  Energy  Organization  Act.  Pub. 


L.  95-91  Stat.  565  et  seq.,  42  U.S.C.  7101  et 
seq.) 

Issued  in  Washington,  D.C.,  January  7, 

1981. 

T.  E.  Stelson, 

Assistant  Secretary,  Conservation  and  Solar 
Energy. 

PART  456— RESIDENTIAL  ENERGY 
CONSERVATION  PROGRAM 

1.  The  Table  of  Contents  to  Title  10, 
Part  456  of  the  Code  of  Federal 
Regulations  is  amended  by  revising  the 
heading  for  §  456.306  (“Program 
Announcement.")  to  read  “Program 
Announcement  for  residential  buildings 
containing  fewer  than  five  dwelling 
units.”,  and  by  revising  the  heading  for 
§  456.307  (“Requirements  for  program 
audits.”)  to  read  “Requirements  for 
program  audits  for  residential  buildings 
containing  fewer  than  five  dwelling 
units." 

2.  The  Table  of  Contents  to  Title  10, 
Part  456  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  two 
new  headings  to  read  as  follows: 

Sec. 

456.320  Program  Announcement  for 
residential  buildings  containing  five  or 
more  dwelling  units. 

456.321  Requirements  for  program  audits  for 
residental  buildings  containing  five  or 
more  dwelling  units. 

3.  Section  456.105(w)  The  definition  of 
“Residential  Building”,  is  revised  to  read 
as  follows: 

§  456.105  Definitions. 
***** 

(w)  Residential  Building.  The  term 
“residential  building”  means  any 
building  used  for  residential  occupancy 
which — 

(1)  Is  not  a  new  building  to  which  final 
standards  under  Section  304(a)  and  305 
of  the  Energy  Conservation  and 
Production  Act  apply; 

(2)  Has  a  system  for  heating  or 
cooling,  or  both  heating  and  cooling, 
living  spaces;  and 

(3)  Contains  at  least  one  but  not  more 
than  four  dwelling  units  (townhouses 
and  rowhouses  in  rows  of  more  than 
four  separate  houses  are  included  in  this 
definition,  but  garden  apartment 
complexes  which  contain  clusters  of 
four  or  fewer  apartment  units  are  not) 
except  that  after  January  1, 1982,  such 
term  shall  also  include  any  building 
which  contains  more  than  four  dwelling 
units  (including  garden  apartment 
complexes)  unless  such  building 
contains  a  heating  or  cooling  system,  or 
both,  which  is  a  central  system. 

4.  Section  456.306  is  amended  by 
revising  the  section  heading  to  read: 


§  456.306  Program  announcement  for 
residential  buildings  containing  fewer  than 
five  dwelling  units. 

***** 

5.  Section  456.307  is  amended  by 
revising  the  section  heading  to  read: 

§  456.307  Requirements  for  program 
audits  for  residential  buildings  containing 
fewer  than  five  dwelling  units. 
***** 

6.  Part  456  is  amended  by  adding  a 
new  §  456.320  to  read  as  follows: 

§  456.320  Program  announcement  for 
residential  buildings  containing  five  or 
more  dwelling  units. 

The  State  Plan  shall  require  that 
beginning  on  January  1, 1982,  each 
covered  utility  and  each  participating 
home  heating  supplier  shall  include  a 
statement  in  all  Program 
Announcements  sent  to  eligible 
customers  in  residential  buildings 
containing  five  or  more  dwelling  units 
which  are  neither  centrally  heated  nor 
centrally  cooled  that  such  persons  may 
choose  to  either  obtain  an  audit  and  be 
eligible  for  the  services  under  the  RCS 
Program  as  described  in  the  Program 
Announcement  or  obtain  an  audit  under 
the  CACS  Program  (10  CFR  458).  Such 
statement  shall  adequately  describe  the 
difference  between  die  two  types  of 
audits  and  services  provided  within 
each  program  and  shall  clearly  state,  if 
appropriate,  that  an  election  of  one 
audit  and  its  program  services  shall 
preclude  the  customer  fitim  receiving  in 
the  future  the  other  program  audit  and 
its  services. 

7.  Part  456  is  amended  by  adding  a 
new  §  456.321  to  read  as  follows: 

§  456.321  Requirements  for  program 
audits  for  residential  buildings  containing 
five  or  more  dwelling  units. 

The  State  Plan  shall  require  that 
beginning  on  January  1, 1982,  if  an 
eligible  customer  in  a  residential 
building  containing  five  or  more 
dwelling  units  which  is  neither  centrally 
heated  nor  centrally  cooled  requests  an 
energy  audit  under  the  RCS  Program,  the 
covered  utility  or  participating  home 
heating  supplier  shall  provide  an  energy 
audit  which  meets  the  requirements  of 
§  456.307  of  these  regulations,  and  shall 
allow  the  customer  to  take  advantage  of 
the  other  services  and  benefits  available 
under  the  RCS  Program.  If,  however, 
such  a  customer  requests  a  CACS 
Program  audit,  the  State  Plan  shall 
require  the  covered  utility  or 
participating  home  heating  supplier  to 
provide  an  energy  audit  which  meets  the 
requirements  of  10  CFR  458.503(b). 

Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations  is  amended  by 
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adding  a  new  Part  458  to  read  as 
follows; 

PART  458— COMMERCIAL  AND 
APARTMENT  CONSERVATION 
SERVICE  PROGRAM 

Subpart  A— General  Provisions  and 
Definitions 

Sec. 

458.101  Purpose  and  scope. 

458.102  List  of  covered  utilities. 

458.103  DeHnitions. 

458.104  Enforcement. 

458.105  Request  for  confidential  treatment. 

Subpart  B— Preparation,  Submission,  and 
Approval  of  State  Plans 

458.201  Scope. 

458.202  initial  submission. 

458.203  Coordination  requirements. 

458.204  Notice,  comment,  and  public 
hearing. 

458.205  Procedures  for  submission  and 
approval  of  state  plans. 

458.206  Building  heating  suppliers. 

458.207  Special  provisions  for  the 
Tennessee  Valley  Authority  (TV A). 

458.208  Special  procedures  for  exemptions. 

Subpart  C— Preparation,  Submission,  and 
Approval  of  Nonregulated  Utility  Plans 

458.301  Scope. 

458.302  Coverage. 

458.303  Initial  submission. 

458.304  Coordination  requirements. 

458.305  Notice,  comment,  and  public 
hearing. 

458.306  Procedures  for  submission  and 
approval  of  nonregulated  utility  plans. 

458.307  Special  procedure  for  exemptions. 

Subpart  D— Energy  Conservation  Services 
for  Commercial  Buildings 

458.401  Scope  and  coverage. 

458.402  Eligibility  for  audit. 

458.403  Services  provided  by  utilities  and 
participating  building  heating  suppliers. 

458.404  Addition  of  measures  by  states. 

458.405  Auditor  qualification  requirements. 

458.406  Procedures  for  investigating  and 
enforcing  compliance  with  the  State  Plan. 

458.407  Coordination. 

458.408  Accounting  and  payment  of  costs. 

458.409  Plans  for  participating  building 
heating  suppliers. 

Subpart  E— Energy  Conservation  Services 
for  Multifamily  Dwellings 

4.58.501  Scope  and  coverage. 

458.502  Eligibility  for  audit. 

458.503  Services  provided  by  utilities  and 
participating  building  heating  suppliers. 

458.504  Addition  of  measures  by  states. 

458.505  Auditor  qualification  requirements. 

458.506  Procedures  for  investigating  and 
enforcing  compliance  with  the  State  Plan. 

458.507  Coordination. 

458.508  Accounting  and  payment  of  costs. 

458.509  Plans  for  participating  building 
heating  suppliers. 

Subpart  F — Federal  Standby  Authority  and 
Enforcement  Provisions 

458.601  Scope. 

458.602  Conditions  under  which  Federal 
standby  authority  shall  be  invoked. 


458.603  Procedures  for  Federal  standby 

planning  process. 

458.604  Failure  to  comply  with  orders. 

458.605  Enforcement  provisions. 

Appendix — Program  Measures  by  Climate 

and  Category  of  Building. 

Authority:  Part  1  of  Title  II  and  Title  VII  of 
the  National  Energy  Conservation  Policy  Act, 
Pub.  L.  95-619,  92  Stat.  3206,  et.  seq.  (42  U.S.C. 
8211  et  seq.],  as  amended  by  Title  V,  Subtitles 
B  and  D,  of  the  Energy  Security  Act,  Pub.  L. 
96-294,  94  Stat.  611  et.  seq.;  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91  Stat. 
565  et.  seq.,  (42  U.S.C.  7101  et  seq.). 

Subpart  A— General  Provisions  and 
Definitions 

§  458. 101  Purpose  and  scope. 

This  part  contains  the  regulations  to 
implement  Title  VII  of  the  National 
Energy  Conservation  Policy  Act,  42 
U.S.C.  8211  et  seq.,  as  amended  by  the 
Energy  Security  Act,  Pub.  L.  93-294 
(references  to  NECPA  hereinafter  refer 
to  Title  VII  of  the  Act  unless  otherwise 
stated].  NECPA  requires  the 
establishment  of  utility  programs  to 
provide  energy  audits  of  commercial 
and  multifamily  buildings,  to  encourage 
and  facilitate  the  use  of  energy 
conserving  operation  and  maintenance 
procedures  and  the  installation  of 
energy  conservation  measures  and 
renewable  resource  measures. 

§  458.102  List  of  covered  utilities. 

(a)  Before  the  beginning  of  each 
calendar  year,  the  Department  of  Energy 
shall  publish  in  the  Federal  Register  a 
list  of  all  covered  utilities  for  that 
calendar  year. 

(b)  After  publication  of  the  list,  each 
State  Regulatory  Authority  shall  notify 
DOE  in  writing  of  those  utilities  on  the 
list  which  are  under  the  jurisdiction  of 
that  Regulatory  Authority. 

(c)  The  publication  of  the  list  is  for 
informational  purposes,  and  the  failure 
to  include  a  covered  utility  on  the  list  or 
the  failure  of  a  State  Regulatory 
Authority  to  designate  a  utility  subject 
to  its  jurisdiction  in  no  way  affects  the 
duties  of  or  requirements  upon  such 
covered  utility  under  these  rules  or  any 
plan  promulgated  pursuant  to  tliese 
rules. 

§  458.103  Definitions. 

For  purposes  of  this  Part: 

(a)  Apartment  Announcement.  The 
term  “Apartment  Announcement” 
means  the  CACS  Programs  information 
and  offer  of  services  required  by 

§  458.503(a}(l)to  be  sent  by  a  coverd 
utility  or  participating  building  heating 
supplier  to  each  eligible  multifamily 
dwelling  customer. 

(b)  Building  Heating  Supplier.  The 
term  “building  heating  supplier”  means 
a  person  who  sells  or  supplies  heating 


fuel  (including  No.  2,  No.  4,  and  No.  6 
heating  oil,  kerosene,  butane,  and 
propane]  to  an  eligible  customer  for 
consumption  in  a  commercial  or 
multifamily  building. 

(c]  Commercial  and  Apartment 
Conservation  Service  (CACS)  Program. 
The  term  “Commercial  and  Apartment 
Conservation  Service  (CACS]  Program” 
means  the  program  required  by  Title  VII 
of  NECPA  to  be  implemented  by  public 
utilities  pursuant  to  an  approved  State 
Plan,  and  approved  Nonregulated  Utility 
Plan,  or  a  Federal  Standby  Plan. 

(d]  Commercial  Announcement.  The 
term  “Commerial  Announcement” 
means  the  CACS  Program  information 
and  offer  of  services  required  by 

§  458.403(a]  to  be  sent  by  a  coverd  ' 
utility  or  participating  building  heating 
supplier  to  each  eligible  commercial 
customer. 

(e]  Commercial  Building.  The  term 
“commercial  building”  means  a 
building — 

(1]  Which  was  completed  on  or  before 
'the  date  of  enactment  of  this  Title, 

(2]  Which  is  a  roofed  and  walled 
structure  designed  to  shelter  persons, 
animals,  or  things, 

(3]  Which  is  used  primarily  for 
carrying  out  a  business  (including  a 
nonprofit  business]  of  fer  carrsdng  out 
the  activities  or  administration  of  a 
State  or  local  government, 

(4]  Which  is  not  used  primarily  for  the 
manufacture  or  production  of  products, 
raw  materials,  or  agricultural 
commodities, 

(5]  For  which  the  average  monthly  use 
of  energy  for  the  calendar  year  1980  was 

(i]  Less  than  4,000  kilowatt  hours  of 
electricity,  or 

(ii]  Less  the  100  million  BTU  of  natural 
gas.  No.  2,  No.  4,  or  No.  6  heating  oil, 
kerosene,  or  propane,  except  that  such 
term  does  not  include  a  Federal  building 
as  defined  in  §  458.103(1].  The  energy 
consumption  of  any  energy  using 
devices  not  inside  the  building,  such  as 
parking  lot  lights,  in  the  area  associated 
with  a  given  building  is  attributed  to  the 
building  for  purposes  of  this  definition. 

(f]  Covered  Utility.  The  term  “covered 
utility”  means  in  any  calendar  year  a 
public  utility  which  during  the  second 
preceding  calendar  year  had  either: 

(1]  Sales  of  naturl  gas  for  purposes 
other  than  resale  which  exceeded  10 
billion  cubic  feet,  or 

(2]  Sales  of  electric  energy  for 
purposes  other  than  resale  which 
exceed  750  million  kilowatt-hdurs. 

(g]  Eligible  Commercial  Customer. 

The  term  “eligible  commercial 
customer”  means — 

(1]  With  respect  to  a  public  utility,  the 
owner  or  tenant  of  a  commercial 
building  to  which  that  public  utility 


Federal  Register  /  Vol.  46,  No.  11  /  Friday,  January  16,  1981  /  Proposed  Rules 


4505 


provides  natural  gas  or  electricity  for 
use  in  such  building, 

(2)  With  respect  to  a  building  heating 
supplier,  the  owner  or  tenant  of  a 
commercial  building  to  which  that 
building  heating  supplier  provides  No.  2, 
No.  4,  or  No.  6  heating  oil,  kerosene,  or 
propane  for  use  in  such  building. 

(h)  Eligible  Multifamily  Dwelling 
Customer.  The  term  “eligible  multifamily 
dwelling  customer”  means — 

(1)  With  respect  to  a  public  utility,  the 
owner  of  a  multifamily  dwelling  to 
whom  that  public  utility  sells  naturl  gas 
or  electricity  for  use  in  such  dwelling,  or 

(2)  With  respect  to  a  building  heating 
supplier,  the  owner  of  a  multifamily 
dwelling  to  whom  that  building  heating 
supplier  sells  No.  2,  No.  4,  or  No,  6 
heating  oil,  kerosene,  or  propane  for  use 
in  such  dwelling. 

(i)  Energy  Conservation  Measures. 

The  term  “energy  conservation 
measures"  means  the  following 
measures: 

(1)  Caulking.  The  term  “caulking" 
means  pliable  materials  used  to  reduce 
the  passage  of  air  and  moisture  by  filling 
small  gaps  including  a  fixed  joints  on  a 
building,  uderneath  baseboards  inside  a 
building,  in  exterior  walls  at  electric 
outlets,  around  pipes  and  wires  entering 
a  building,  and  around  dryer  vents  and 
exhaust  fans  in  exterior  wails.  Caulking 
includes,  but  is  not  limited  to,  materials 
commonly  known  as  “sealants,”  “putty,” 
and  “glazing  compounds.” 

(2)  Weatherstripping.  The  term 
“weatherstripping”  means  narrow  strips 
of  material  placed  over  or  in  movable 
joints  of  windows  and  doors  to  reduce 
the  passage  of  air  and  moisture. 

(3)  Furnace  Efficiency  Modifications. 
The  term  “furnace  efficiency 
modifications”  means: 

(i)  Replacement  Furnaces  or  Boilers. 
The  term  “replacement  furnaces  or 
boilers”  means  a  furnace  or  boiler, 
including  a  heat  pump,  which  replaces 
an  exising  fiu'nance  or  boiler  of  the  same 
fuel  type  and  which  reduces  the  amount 
of  fuel  consumed  due  to  ai}  increase  in 
combustion  efficiency,  improved  heat 
generation  or  reduced  heat  losses. 

(ii)  Furnace  Replacement  Burner  (Oil). 
The  term  “furnace  replacement  burner 
(oil}”  means  a  device  which  atomizes 
the  fuel  oil,  mixes  it  with  air,  and  ignites 
the  fuel-air  mixture,  and  is  an  integral 
part  of  an  oil-fired  furnance  or  boiler 
including  the  combustion  chamber,  and 
which  because  of  its  design,  achieves  a 
reduction  in  the  oil  used  from  that  used 
by  the  device  which  it  replaces. 

(iii)  Flue  Opening  Modifiction  (Vent 
Damper).  The  term  "flue  opening 
modification  (vent  damper)”  means  an 
automatically  operated  damper  installed 
in  a  gas-fired  furnance  which: 


(A)  Is  installed  dowstream  from  the 
drafthood;  and 

(B)  Conserves  energy  by  substantially 
reducing  the  flow  of  heated  air  through 
the  chimney  when  the  furnace  is  not  in 
operation. 

(iv)  Automatic  Intermittent  Pilot 
Ignition  Device  (IID).  The  term 
“automatic  intermittent  pilot  ignition 
device  (IID)”  means  a  device  which, 
when  installed  in  a  gas-fired  furnace  or 
boiler,  automatically  ignites  the  gas 
burner  and  replaces  a  gas  pilot  light. 

(4)  Replacement  Central  Air 
Conditioner.  The  term  “replacement 
central  air  conditioner”  means  a  central 
air  conditioner  which  replaces  an 
existing  central  air  conditioner  of  the 
same  fuel  type  and  which  reduces  the 
amount  of  fuel  consumed  due  to  an 
increase  in  efficiency. 

(5)  Ceiling  Insulation.  The  term 
“ceiling  insulation”  means  a  material 
primarily  designed  to  resist  heat  flow 
which  is  installed  between  the 
conditioned  area  of  a  building  and  an 
unconditioned  attic.  Where  the 
conditioned  area  of  a  building  extends 
to  the  roof,  the  term  “ceiling  insulation” 
also  applies  to  such  material  used 
between  the  underside  and  upperside  of 
the  roof.  The  term  “ceiling  insulation” 
also  includes  such  material  installed  on 
the  exterior  of  the  roof. 

(6)  Wall  Insulation.  The  term  “wall 
insulation”  means  a  material  primarily 
designed  to  resist  heat  flow  which  is 
installed  within  or  on  the  walls  between 
conditioned  areas  of  a  building  and 
unconditioned  areas  of  a  building  or  the 
ouside. 

(7)  Floor  Insulation.  The  term  "floor 
insulation”  means  a  material  primarily 
designed  to  resist  heat  flow  which  is 
installed  between  the  first  level 
conditioned  area  of  a  building  and  an 
unconditioned  basement,  a  crawl  space, 
or  the  outside  beneath  it.  Where  the  first 
level  conditioned  area  of  a  building  is  on 
a  ground  level  concrete  slab,  the  term 
“floor  insulation”  also  means  such 
material  installed  around  the  perimeter 
of  or  on  the  slab.  In  the  case  of  mobile 
homes,  the  term  “floor  insulation”  also 
means  skirting  to  enclose  the  space 
between  the  building  and  the  ground. 

(8)  Duct  Insulation.  The  term  “duct 
insulation”  means  a  material  primarily 
designed  to  resist  heat  flow  which  is 
installed  on  a  heating  or  cooling  duct  in 
an  unconditioned  area  of  a  building. 

(9)  Pile  Insulation.  The  term  “pipe 
insulation"  means  a  material  primarily 
designed  to  resist  heat  flow  which  is 
installed  on  a  heating  or  cooling  pipe  in 
an  unconditioned  area  of  a  building. 

(10)  Water  Heater  Insulation.  The 
term  “water  heater  insulation”  means  a 
material  primarily  designed  to  resist 


heat  flow  which  is  suitable  for  wrapping 
around  the  exterior  surface  of  the  water 
heater  casing. 

(11)  Storm  Window.  The  term  “storm 
window”  means  a  window  or  glazing 
material  placed  outside  or  inside  an 
ordinary  or  prime  window,  creating  an 
air  space,  to  provide  greater  resistance 
to  heat  flow  than  the  prime  windows 
alone. 

(12)  Thermal  Window.  The  term 
“thermal  window”  means  a  window  unit 
with  improved  thermal  performance 
through  the  use  of  two  or  more  sheets  of 
glazing  materials  affixed  to  a  window 
frame  to  create  one  of  more  insualted  air 
spaces.  It  may  also  have  an  insulating 
frame  and  sash. 

(13)  Storm  or  Thermal  Door.  The  term 
“storm  or  thermal  door”  means: 

(i)  A  second  door,  installed  outside  or 
inside  a  prime  door,  creating  an 
insulating  air  space, 

(ii)  A  door  with  enhanced  resistance 
to  heat  flow  through  the  glass  area  by 
affixing  two  or  more  sheets  of  glazing 
material,  or 

(iii)  A  prime  exterior  door  with  a  R- 
value  of  at  least  2. 

(14)  Heat  Reflective  and  Heat 
Absorbing  Window  or  Door  Material. 
The  term  “heat  reflective  and  heat 
absorbing  window  or  door  material" 
means  a  window  or  door  glazing 
material  with  exceptional  heat¬ 
absorbing  or  heat-reflecting  properties: 
or  reflective  or  absorptive  films  and 
coatings  applied  to  an  existing  window 
or  door  which  thereby  result  in 
exceptional  heat-absorbing  or  heat- 
reflecting  properties. 

(15)  Devices  Associated  with  Electric 
Load  Management  Techniques.  The 
term  “devices  associated  with  electric 
load  management  techniques”  means 
customer-owned  or  leased  devices  that 
reduce  the  maximum  kilowatt  demand 
on  an  electric  utility  and  which  are 
either. 

(i)  Part  of  a  radio,  ripple  or  other 
utility  controlled  load  switching  system 
on  the  customer's  premises; 

(ii)  Clock-controlled  load  switching 
devices: 

(iii)  Interlocks,  and  other  load- 
actuated,  load-limiting  devices;  or 

(iv)  Energy  storage  devices  with 
control  systems. 

(16)  Clock  Thermostat.  The  term 
“clock  thermostat”  means  a  device 
which  is  designed  to  reduce  energy 
consumption  by  regulating  the  demand 
on  the  heating  or  cooling  system  in 
which  it  is  installed,  and  uses: 

(i)  A  temperature  control  device  for 
interior  spaces  incorporating  more  than 
one  temperature  control  level,  and 
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(ii)  a  clock  or  other  automatic 
mechanism  for  switching  from  one 
control  level  to  another. 

(17)  Automatic  Energy  Control 
System.  The  term  “automatic  energy 
control  system”  means  devices  which 
regulate  the  operatipn  of  lighting, 
heating,  cooling,  or  ventilating 
equipment  automatically  based  on  time, 
inside  and/or  outside  temperature  or 
humidity,  or  space  utilization.  Such 
equipment  can  include,  but  is  not  limited 
to: 

(i)  Temperature  or  humidity  control 
devices  or  any  type  which  are  not 
replacing  an  existing  device; 

(ii)  Temperature  or  humidity  control 
devices  which,  due  to  their  automatic 
control  capabilities,  can  be  expected  to 
reduce  the  overall  energy  consumption 
of  the  facility  compared  to  those 
presently  in  place. 

(18)  Equipment  Associated  with 
Automatic  Energy  Control  Systems.  The 
term  “equipment  associated  with 
automatic  energy  control  systems” 
means  devices  including  but  not  limited 
to,  automatic  dampers  on  ventilating 
equipment  and  boiler  stacks,  wiring, 
relays,  valves  and  other  equipment 
which,  when  regulated  by  automatic 
energy  control  systems,  produces  a 
reduction  in  energy  consumption, 

(19)  Replacement  of  Modification  of 
Lighting  Systems.  The  term 
“replacement  or  modiflcation  of  lighting 
systems”  means  devices  and  actions 
which  reduce  overall  lighting  energy 
consumption  while  maintaining 
satisfactory  lighting  levels.  These 
devices  and  actions  include: 

(i)  Reducing  light  levels  to  levels  cited 
in  applicable  codes  and  standards  in 
each  area  of  the  building.  This  action 
may  include  installation  of  task  lighting 
and  reduction  of  general  area  lighting; 

(ii)  Controlling  lamp  operating  time  to 
limit  lighting  operation  to  periods  of 
area  use.  Installation  of  local  switching, 
time  control  devices  and  sensing  devices 
are  included; 

(iii)  Replacement  of  lamps  with  more 
efficient  sources.  These  devices  and 
actions  may  include,  but  are  not  limited 
to,  replacement  of  incandescent  and 
fluorescent  lighting  with  low  energy 
equivalent  lamps,  or  replacement  of  any 
fixture  type  with  one  of  greater  lumens 
per  watt  efficiency  such  that  total 
lighting  demand  can  be  reduced. 

(20)  Furnace,  or  Utility  Plant  and 
Distribution  System  Modifications.  The 
term  “furnace,  or  utility  plant  and 
distribution  system  modifications” 
means: 

(i)  With  respect  to  replacement 
burner^,  furnaces,  boilers,  or  any 
combination  thereof,  equipment  which 
substantially  increases  the  combustion 


of  the  fuel  undergoing  combustion  as  a 
result  of: 

(A)  Greater  heat  exchange  surface 
and/or  turbulence; 

(B)  Recombustion  of  gases;  or 

(C)  Recovery  of  latent  heat  of 
vaporization. 

(21)  Energy  Recovery  Systems.  The 
term  “energy  recovery  systems”  means 
any  of  the  following  equipment: 

(i)  Recuperator, 

(ii)  Heat  wheel, 

(iii)  Regenerator, 

(iv)  Heat  exchanger,  or 

(v)  Economizer. 

(22)  Cogeneration  System.  The  term 
“cogeneration  system”  means  any 
systeqi  which  can  be  used  to 
simultaneously  produce  electricity,  as 
well  as  steam  or  other  forms  of  thermal 
or  mechanical  energy. 

(j)  Energy  Conserving  Operation  and 
Maintenance  Procedures.  The  term 
“energy  conserving  operation  and 
maintenance  procedures”  means: 

(1)  Furnace  Efficiency  Maintenance 
and  Adjustments,  which  means  cleaning 
and  combustion  efHciency  adjustment  of 
gas  or  oil  furnaces,  periodic  cleaning  or 
replacement  of  air  Biters  on  forced-air 
heating  or  cooling  systems,  lowering  the 
bonnet  or  plenum  thermostats  to  80°F  on 
a  gas  or  oil  forced-air  furnace,  and 
turning  off  the  pilot  light  on  a  gas 
furnace  during  the  summer; 

(2)  Nightime  Temperature  Setback, 
which  means  manually  lowering  the 
thertnostat  control  setting  for  the 
furnace  during  the  heating  season  to  a 
maximum  of  55°F  during  sleeping  hours 
or  hours  when  building  is  unoccupied; 

(3)  Reducing  Thermostat  Settings  in 
Winter,  which  means  limiting  the 
maximum  thermostat  control  setting  for 
the  furnace  to  68°F  during  the  heating 
season; 

(4)  Raising  Thermostat  Setting  in 
Summer,  which  means  setting  the 
thermostat  control  for  an  air  conditioner 
to  78°F  or  higher  during  the  cooling 
season; 

(5)  Water  Flow  Reduction  in  Showers 
and  Faucets,  which  means  placing  a 
device  in  a  shower  head  or  faucet  to 
limit  the  maximum  flow  to  three  gallons 
per  minute  or  less,  or  replacing  existing 
showerheads  or  faucets  with  those 
having  built-in  provisions  for  limiting 
the  maximum  flow  to  three  gallons  per 
minute  or  less; 

(6)  Reducing  Hot  Water 
Temperatures,  which  means  manually 
setting  back  the  water  heater  thermostat 
setting  to  120°F,  and  reducing  the  use  of 
heated  water  for  clothes  washing  and 
other  purposes  when  high  temperatures 
are  not  needed; 

(7)  Reducing  Energy  Use  When  a 
Building  is  Unoccupied,  which  means 


reducing  the  thermostat  setting  to  55°F 
when  a  building  is  empty  for  four  hours 
or  longer  in  the  heating  season,  turning 
an  air  conditioner  off  in  the  cooling 
season  when  no  one  is  present  and 
turning  a  water  heater  off  when  a 
building  is  vacant  for  two  days  or 
longer, 

(8)  Plugging  Leaks  in  Ceiling  Space 
and  Basements,  which  means  (i) 
installing  scrap  insulation  or  other 
pilable  materials  in  gaps  around  pipes, 
ducts,  fans,  or  other  items  which  enter 
the  ceiling  space  or  basement  from  a 
heated  space,  (ii)  adding  insulation  to  a 
ceiling  or  basement  door; 

(9)  Sealing  Leaks  in  Pipes  and  Ducts, 
which  means  installing  caulking  in  any 
leak  in  a  heating  or  cooling  duct, 
tightening  or  plugging  any  leaking  joints 
in  hot  water  or  steam  pipes,  and 
replacement  of  washers  in  leaking  water 
valves; 

(10)  Efficient  Use  of  Shading,  which 
means  using  shades  or  drapes  (i)  to 
block  sunlight  from  entering  a  building 
in  the  cooling  season,  (ii)  to  allow 
sunlight  to  enter  during  the  heating 
season,  and  (iii)  to  cover  windows 
tightly  at  night  during  the  heating 
season; 

(11)  Building  Energy  Use  Monitoring 
List,  which  means  a  worksheet  which 
allows  a  building  owner  to  monitor 
energy  cost  and  energy  use  on  a  monthly 
basis  for  at  least  a  two  year  period; 

(12)  Steam  Distribution  System 
Maintenance  Procedures,  which  means 
the  visual  inspection  of  the  steam 
distribution  system  for  the  purpose  of 
detecting  steam  leaks,  ensuring  that 
steam  is  not  entering  the  condensate 
system  and  operation  of  condensate 
return  lines  to  return  all  condensate  to 
the  boiler; 

(13)  Such  other  low  or  no  cost 
practices  designated  by  the  Governor 
and  approved  by  the  Secretary  in  a 
State  Plan  which  (i)  save  energy;  (ii)  do 
not  require  the  installation  of  energy 
conservation  or  renewable  resource 
measures;  and  (iii)  do  not  adversely 
impact  the  GAGS  Program. 

(k)  Estimates  Based  on  Typical 
Practice.  The  term  “estimates  based  on 
typical  practice”  means  a  determination 
of  energy  savings,  implementation  costs, 
or  energy  end-usage  based  upon  the 
experience  of  facilities  of  the  same 
function  and  climate  for  which  full 
analyses  have  been  performed.  In  order 
to  perform  estimates  based  on  typical 
practice,  the  utility  must  document  and 
update  the  results  of  full  analysis  audits 
that  provide  the  basis  for  the  estimate. 
The  data  may  include,  but  is  not  limited 
to,  the  State  commercial  and  multifamily 
audit  data  base,  government  or  trade 
association  studies  or  guidebooks,  or 
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other  compiled  results  from  the 
implementation  of  program  audits. 

(l)  Federal  Building.  The  term 
“Federal  building”  means  any  building 
or  other  structure  owned  in  whole  or 
part  by  the  United  States  or  any  Federal 
agency,  including  any  such  structure 
occupied  by  a  Federal  agency  under  a 
lease-acquisition  agreement  under 
which  the  United  States  or  a  Federal 
agency  will  receive  fee  simple  title 
under  the  terms  of  such  agreement 
without  further  negotiation. 

(m)  Governor.  The  term  “Governor” 
means  the  Governor  or  chief  executive 
officer  ofB  State  or  his  designee. 

(n)  Multifamily  Dwelling.  The  term 
“multifamily  dwelling”  means  a  building 
which  is  used  for  residential  occupancy, 
was  completed  on  or  before  June  19, 

1980,  and  contains  five  or  more  dwelling 
units  and  a  central  heating  or  central 
cooling  system,  or  both. 

(o)  Nonregulated  Utility.  The  term 
“nonregulated  utility”  means  a  public 
utility  which  is  not  a  regulated  utility. 

(p)  Nonregulated  Utility  Plan.  The 
term  “nonregulated  utility  plan”  means 
a  plan  developed  pursuant  to  Subpart  C 
of  this  Part. 

(q)  Participating  Building  Heating 
Supplier.  The  term  “participating 
building  heating  supplier”  means  a 
building  heating  supplier  that  has 
elected  to  participate  in  a  State  GAGS 
Program  which  includes  building  heating 
suppliers. 

(r)  Program  Audit.  The  term  “program 
audit”  means  an  energy  audit  in  which 
the  estimates  of  costs  and  savings  are 
based  on  an  on-site  inspection  of  the 
building  of  an  eligible  customer  by  an 
auditor  qualified  according  to  a  State  or 
Nonregulated  Utility  Plan. 

(s)  Program  Information.  The  term 
“program  information”  means  the  GAGS 
Announcement  and  any  information 
dissemination  activities  related  to  a 
Commercial  and  Apartment 
Conservation  Service  Program. 

(t)  Program  Measures.  The  term 
“program  measures”  means  those 
energy  conservation  or  renewable 
resource  measures  which  the  Secretary 
has  by  rule  determined  to  be 
appropriate  by  climatic  region  and 
building  category  and  which  are  found 
in  the  Appendix  to  this  Part. 

(u)  Public  Utility.  The  term  “public 
utility”  means  any  person,  State  agency, 
or  Federal  Agency  which  is  engaged  in 
the  business  of  selling  natural  gas  or 
electric  energy,  or  both,  to  commercial 
or  multifamily  dwelling  customers  for 
use  in  a  commercial  building  or 
multifamily  dwelling. 

(v)  Rate.  The  term  “rate”  means  any 
price,  rate,  charge,  or  classification 
made,  demanded,  observed,  or  received 


with  respect  to  sales  of  electric  energy 
or  natural  gas,  any  rule,  regulation,  or 
practice  respecting  any  such  rate,  charge 
or  classification,  and  any  contract 
pertaining  to  the  sales  of  electric  energy 
or  natural  gas. 

(w)  Ratemaking  Authority.  The  term 
“ratemaking  authority”  means  authority 
to  fix,  modify,  approve,  or  disapprove 
rates. 

(x)  Regulated  Utility.  The  term 
“regulated  utility”  means  a  public  utility 
with  respect  to  whose  rates  a  State 
regulatory  authority  has  ratemaking 
authority. 

(y)  Renewable  Resource  Measure. 

The  term  “renewable  resource  measure” 
means  the  following  measures  in  or  with 
respect  to  a  commercial  building  or 
multifamily  dwelling: 

(1)  Solar  Domestic  Hot  Water 
Systems.  The  term  “solar  domestic  hot 
water  systems”  means  equipment 
designed  to  absorb  the  sun's  energy  and 
to  use  this  energy  to  heat  water  for  use 
in  a  commercial  building  or  Inultifamily 
dwelling  other  than  for  space  heating, 
including  thermosiphon  hot  water 
heaters. 

(2)  Active  Solar  Space  Heating 
Systems.  The  term  “active  solar  space 
heating  systems”  means  equipment 
designed  to  absorb  the  sun’s  energy  and 
to  use  this  energy  to  heat  space  by  use 
of  mechanically  forced  energy  transfer, 
such  as  fans  or  pumps. 

(3)  Combined  Active  Solar  Space 
Heating  and  Salar  Domestic  Hot  Water 
System.  The  term  “combined  active 
solar  space  heating  and  solar  domestic 
hot  water  system”  means  equipment 
designed  to  perform  both  of  the 
functions  described  in  paragraphs  (1) 
and  (2)  above. 

(4)  Passive  Solar  Space  Heating  and 
Cooling  Systems.  The  term  "passive 
solar  space  heating  and  cooling 
systems”  means  systems  that  make 
most  efficient  use  of,  or  enhance  the  use 
of,  natural  forces — including  solar 
isolation,  winds,  night  time  coolness  and 
opportunity  to  lose  heat  by  radiation  to 
the  night  sky — to  heat  or  cool  space  by 
the  use  of  conductive,  convective  or 
radiant  energy  transfer.  Passive  solar 
systems  include  only: 

(i)  Direct  Gain  Glazing  Systems.  The 
term  “direct  gain  glazing  systems” 
means  the  use  of  south-facing  (-f  or 
—45’  or  True  South)  panels  of  insulated 
glass,  fiberglass,  or  other  similar 
transparent  substances  that  admit  the 
sun’s  rays  into  the  space  where  the  heat 
is  retained.  Glazing  is  either  double- 
paned,  or  single-paned  equipped  with 
moveable  insulation. 

(ii)  Indirect  Gain  Systems.  The  term 
“indirect  gain  systems”  means  the  use  of 
panels  of  insulated  glass,  fiberglass  or 


other  transparent  substances  that  direct 
the  sun’s  rays  into  specially  constructed 
thermal  walls,  ceilings,  rockbeds,  or 
containers  of  water  or  other  fluids 
where  heat  is  stored  and  radiated. 

(iii)  Solaria/Sunspace  Systems.  The 
term  “solaria/sunspace  systems”  means 
a  structure  of  glass,  fiberglass  or  similar 
transparent  material  which  is  attached 
to  the  South-facing  (-|-  or  —45°  of  True 
South)  wall  of  a  structure  which  allows 
for  air  circulation  to  bring  heat  into  the 
building,  and  which  is  able  to  be  closed 
off  from  the  structure  during  periods  of 
low  solar  insulation. 

(iv)  Window  Heat  Gain  and/or  Loss 
Retardants.  The  term  “window  heat 
gain  and/or  loss  retardants”  means 
those  mechanisms  which  significantly 
reduce  summer  heat  gain  or  wintertime 
heat  loss  through  windows  by  use  of 
devices  such  as  awnings,  insulated 
rollup  shades  (external  or  internal), 
metal  or  plastic  solar  screens,  or 
moveable  rigid  insulation. 

(5)  Wind  Energy  Devices.  The  term 
“wind  energy  devices”  means 
equipment  that  uses  wind  energy  to 
produce  energy  in  any  form  for  personal 
purposes. 

(6)  Replacement  Solar  Swimming  Pool 
Heaters.  The  term  “replacement  solar 
swimming  pool  heaters”  means  devices 
which  are  used  solely  for  the  purpose  of 
using  the  sun’s  energy  to  heat  swimming 
pool  water  and  which  replace  a 
swimming  pool  heater  using  electricity, 
gas  or  other  fossil  fuel. 

(z)  Secretary.  The  term  "Secretary” 
means  the  Secretary  of  Energy. 

(aa)  Standard  Industrial 
Classification  Code,  The  term  “Standard 
Industrial  Classification  Code”  means 
the  numerical  codes  used  by  the 
Department  of  Commerce  to  classify 
industries. 

(bb)  State.  The  term  ’’State”  means  a 
State,  the  District  of  Columbia,  and 
Puerto  Rico. 

(cc)  State  Agency.  The  term  “State 
agency”  means  a  State,  a  political 
subdivision  thereof,  or  any  agency  or 
instrumentality  of  either. 

(dd)  State  Measure.  The  term  “State 
measure”  means  an  energy-saving 
measure  which  has  been  approved  by 
the  Secretary  in  the  State  Plan  pursuant 
to  §  458.404  and  §  458.504. 

(ee)  State  Plan.  The  term  “State  Plan” 
means  a  plan  developed  pursuant  to 
Subpart  B  of  this  Part. 

(ff)  State  Regulatory  Authority.  The 
term  “State  regulatory  authority”  means 
any  State  agency  which  has  ratemaking 
authority  with  respect  to  the  sales  of 
electric  energy  or  natural  gas  by  any 
public  utility  (other  than  by  such  State 
agency);  except  that  in  the  case  of  a 
public  utility  with  respect  to  which  the 
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Tennessee  Valley  Authority  has 
ratemaking  authority,  such  term  means 
the  Tennessee  Valley  Authority. 

(gg)  Tenant's  Energy  Conservation 
Information  Package.  The  term 
‘Tenant’s  Energy  Conservation 
Information  Package”  means  the 
Information  Package  required  to  be 
provided,  by  §  458.503(a](2],  by  a 
covered  utility  or  participating  building 
heating  supplier  to  each  owner  for 
distribution  to  each  tenant  in  a 
multifamily  dwelling  for  which  an  audit 
has  been  performed. 

§  458.104  Enforcement.  ~ 

If  the  Secretary  determines  that  any 
person,  including  an  individual, 
corporation,  association,  public  or 
private  organization,  or  State  or 
municipal  agency,  has  violated  any 
provisions  of  these  regulations,  any  plan 
approved  or  promulgated  under  these 
regulations,  or  any  order  issued 
pursuant  thereto,  the  Secretary  may  file 
a  petition  in  the  appropriate  United 
States  district  court  to  enjoin  such 
person  from  violating  such  provision, 
plan,  or  order. 

§  458.105  Request  for  confidential 
treatment. 

(a)  Request.  If  you  wish  to  file  a 
document  with  DOE  claiming  some  or 
ail  of  the  information  contained  in  the 
document  is  exemptfrom  the  mandatory 
public  disclosure  requirements  of  the 
Freedom  of  Information  Act  (FOIA),  5 
U.S.C.  Section  552,  or  is  otherwise 
exempt  by  law  from  public  disclosure, 
and  if  you  wish  to  request  that  DOE  not 
disclose  information,  you  must  comply 
with  the  DOE  FOIA  regulations  set  forth 
in  10  CFR  1004  (44  FR 1908,  January  8, 
1979). 

(b)  Disposition  of  Request.  DOE 
retains  the  right  to  make  its  own 
determination  with  regard  to  any  claim 
of  confidentiality.  Notice  of  the  decision 
by  DOE  to  deny  such  claim,  in  whole  or 
in  part,  and  an  opportunity  to  respond 
thereto,  will  be  given  to  the  person 
claiming  confidentiality  of  the 
information  no  less  than  seven  days 
prior  to  the  public  disclosure  of  such 
information. 

(c)  Document  by  Document 
Identification.  Each  request  for 
confidential  treatment  must  be  made 
with  respect  to  each  separately 
identified  document  and  must  be  made 
at  the  time  that  document  is  first 
submitted  to  DOE. 


Subpart  B— Preparation,  Submission, 
and  Approvai  of  State  Pians 

458.201  Scope. 

This  Section  identifies  the 
responsibilities  of  the  States  and  the 
Tennessee  Valley  Authority  (TV A)  in 
the  preparation  and  submission  of  a 
State  Plan,  hereinafter  referred  to  as 
“State  Plan,”  if  a  State  or  the  TVA 
chooses  to  submit  a  State  Plan;  and  the 
procedures  for  approval  of  the  State 
Plan  by  the  Secretary. 

458.202  Initial  submission. 

If  a  State  intends  to  submit  a  State 
Plan,  the  Governor  or  State  Agency 
specifically  authorized  by  State  law  to 
submit  a  State  Plan  shall  submit  the 
following  information  to  the  Secretary: 

(a)  Lead  Agency.  Within  30  days  of 
the  effective  date  of  this  rule,  the  name 
and  address  of  the  State  Agency, 
hereinafter  referred  to  as  “Lead 
Agency,”  which  has  principal 
responsibility  for  the  development  of  the 
State  Plan,  The  Lead  Agency  shall  be 
either 

(1)  An  Agency  designated  by  the 
Governor  to  develop  and  submit  a  State 
Plan:  or 

(2)  A  State  Agency  specifically 
authorized  by  law  to  develop  and 
submit  a  State  Plan. 

(b)  Nonregulated  Utilities.  Within  30 
days  of  the  effective  date  of  this  rule,  a 
list  of  which  nonregulated  covered 
utilities,  if  any,  operating  in  the  State 
will  be  subject  to  the  State  Plan;  and 

,  (c)  Building  Heating  Suppliers.  Within 
90  days  of  the  effective  date  of  this  rule, 
whether  or  not  building  heating 
suppliers  will  be  included  in  the  State 
Plan. 

458.203  Coordination  requirements. 

(a)  Among  States.  The  Lead  Agency 
shall,  to  the  extent  feasible,  coordinate 
the  preparation  of  the  State  Plan  with 
any  other  State  which  has  jurisdiction 
over  any  covered  utility  or  participating 
building  heating  supplier  subject  to  the 
State  Plan  for  the  purpose  of  minimizing 
any  inconsistent  provisions  governing 
such  covered  utility  or  participating 
building  heating  supplier. 

(b)  Between  the  Lead  Agency  and  the 
State  Regulatory  Authority.  If  the  Lead 
Agency  is  not  the  State  Regulatory 
Authority,  then  the  Lead  Agency  shall 
provide  such  Authority  a  copy  of  the 
proposed  State  Plan  30  days  prior  to  the 
public  hearing  required  by  §  458.204. 

(c)  Between  State  Plans.  The  Lead 
Agency  shall  coordinate  the  State  Plan 
for  the  Commercial  and  Apartment 
Conservation  Service  (GAGS)  Program 
with  any  existing  or  proposed  State 
Energy  Conservation  Plan  developed 


under  Section  367(b)(1)  of  the  Energy 
Policy  and  Conservation  Act  and  with 
any  State  Plan  for  the  Residential 
Conservation  Service  (RCS)  Program 
established  under  Title  II  of  the  National 
Energy  Conservation  Policy  Act 
(NECPA).  Such  coordination  shall  not 
have  the  effect  of  delaying  the 
submission,  approval,  or  implementation 
of  the  RCS  State  Plans  developed  under 
Title  II  of  NECPA. 

458.204  Notice,  comment,  and  public 
hearing. 

Prior  to  submission  of  the  State  Plan 
to  the  Secretary  for  approval,  the 
Governor  or  Lead  Agency  shall: 

(a)  Notice  and  Comment.  Provide 
meaningful  public  notice  of  the  intention 
of  the  State  to  submit  a  State  Plan.  To 
be  meaningful,  this  notice  shall,  at  a 
minimum — 

(1)  Appear  in  newspapers  of  general 
circulation  published  in  the  State; 

(2)  Indicate  where  a  copy  of  and 
information  pertaining  to  the  proposed 
State  Plan  can  be  obtained; 

(3)  Indicate  the  (Jate,  time,  and 
location  of  each  public  hearing  to  be 
held  pursuant  to  §  458.204(b)  at  least  30 
days  prior  to  such  bearing;  and 

(4)  Invite  public  comments  on  the 
content  of  the  proposed  State  Plan,  with 
at  least  30  days  notice. 

(b)  Hearing.  Hold  at  least  one  public 
hearing  in  the  State  for  the  purpose  of 
hearing  testimony  and  receiving 
comments  on  the  content  of  the 
proposed  State  Plan. 

458.205  Procedures  for  submission  and 
approval  of  State  Plans. 

(a)  Who  Shall  Submit.  Ten  (10)  copies 
of  the  proposed  State  Plan  shall  be 
submitted  to  the  Secretary  by  either: 

(1)  The  Governor  of  the  State; 

(2)  The  Lead  Agency:  or 

(3)  the  TVA  with  respect  to  all 
covered  utilities  over  which  the  TVA 
has  exclusive  ratemaking  authority  and, 
in  the  discretion  of  TVA,  with  respect  to 
any  covered  utility  over  which  the  TVA 
and  another  State  Regulatory  Authority 
have  ratemaking  authority. 

(b)  Time  for  Submission.  The 
proposed  State  Plan  shall  be  submitted 
within  180  days  of  the  effective  date  of 
this  rule.  The  time  for  submission  may 
be  extended  by  the  Secretary  if: 

(1)  The  Governor  or  Lead  Agency 
requests  an  extension  at  least  10  days 
prior  to  the  formal  deadline;  and 

(2)  Good  cause  is  shown  for  allowing 
an  extension. 

(c)  Approval. 

(1)  If  a  proposed  State  Plan  meets  the 
criteria  of  Subparts  B,  D,  and  E  of  this 
Part,  the  Secretary  shall  approve  it 
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within  90  days  of  the  date  the  proposed 
State  Plan  was  submitted. 

(2)  Within  13  months  after  the  date  of 
approval  of  a  State  Plan,  the  Lead 
Agency  shall  provide  to  the  Secretary  a 
statement  certifying  whether  or  not  all 
covered  utilities  and  building  heating 
suppliers  subject  to  the  State  Plan  are  in 
compliance  with  the  State  Plan. 

(3)  The  Lead  Agency  shall,  within  30 
days  of  approval  of  the  State  Plan: 

(i)  Inform  covered  utilities  subject  to 
the  State  Plan  and  participating  building 
heating  suppliers  of  the  contents  of  the 
State  Plan; 

(ii)  Direct  such  covered  utilities  and 
participating  building  heating  suppliers 
to  comply  with  the  State  Plan;  and 

(iii)  Inform  such  covered  utilities  and 
participating  building  heating  suppliers 
of  the  State  procedures  for  investigating 
and  enforcing  compliance  with  the  State 
Plan. 

(d)  Disapproval. 

(1)  If  a  proposed  State  Plan  does  not 
meet  the  criteria  of  Subparts  B,  D,  and  E 
of  this  Part,  the  Secretary  shall,  within 
90  days  of  the  date  the  proposed  State 
Plan  was  submitted,  disapprove  the 
proposed  Slate  Plan  in  writing  and  shall 
specify  in  writing  the  grounds  for 
disapproval. 

(2)  Within  60  days  of  the  date  of 
disapproval  of  a  proposed  State  Plan,  or 
such  longer  period  as  the  Secretary  may 
determine  pursuant  to  the  criteria  of 

§  458.205(b},  the  Governor  or  Lead 
Agency  may  submit  another  proposed 
State  Plan.  Except  for  the  time  in  which 
a  proposed  State  Plan  must  be 
submitted  and  the  requirment  for  notice, 
comment,  and  public  hearing,  all 
procedures  of  this  Subpart  for 
submission  of  the  original  proposed 
State  Plan  shall  be  applicable  to  the 
submission  of  any  proposed  State  Plan 
submitted  after  initial  disapproval.  The 
Secretary  may,  in  disapproving  a  State 
Plan,  require  that  the  notice,  comment, 
and  public  hearing  requirements  be 
complied  with  prior  to  resubmission. 

(e)  Amendments. 

(1)  The  Governor  or  Lead  Agency  may 
submit  proposed  amendments  to  an 
approved  State  Plan  at  any  time. 

(2)  Except  for  the  time  in  which  a 
proposed  State  Plan  must  be  submitted, 
all  procedures  of  this  Subpart  for 
submission  of  the  original  State  Plan 
shall  be  applicable  to  the  submission  of 
proposed  amendments  to  any  approved 
State  Plan.  Exception:  The  Secretary 
may  waive  any  of  the  submission 
requirements  for  proposed  amendments 
if  the  Secretary  finds  that  the 
amendment  is  unlikely  to  have  a 
substantial  impact  on  large  numbers  of 
individuals  or  businesses. 


§  458.206  Building  heating  suppliers. 

If  the  Governor  or  Lead  Agency 
submits  a  plan  applicable  to  building 
heating  suppliers  in  the  State,  it  shall  be 
a  part  of  the  State  Plan  and  shall  be 
submitted  in  accordance  with  the 
procedures  of  this  Subpart  applicable  to 
the  submissimi  of  the  State  Plan. 

§  458.207  Special  provisions  for  the 
Tennessee  VaHey  Authority  (TVA). 

In  this  Part,  except  as  otherwise 
specified,  references  to  the  Lead  Agency 
shall  be  deemed  to  refer  also  to  the  TVA 
and  references  to  the  State  Plan  shall  be 
deemed  to  refer  also  to  the  TVA  Plan. 
References  in  this  Part  to  a  State  as  a 
geographic  area  shall,  with  respect  to 
the  TVA  Plan,  be  references  to  the 
service  areas  of  the  covered  utilities 
subject  to  the  TVA  Plan.  Reference  in 
this  Part  to  a  State  as  a  governmental 
entity  (other  than  references  to  State 
laws  or  regulations)  or  to  any  State 
Agency  or  officer  shall  be  deemed  to 
refer  also  to  the  TVA.  If  the  TVA 
chooses  to  submit  a  Plan,  it  shall  be 
subject  to  the  following  exceptions  and 
additional  requirements: 

(a)  Exclusion  from  Initial  Submission. 
The  TVA  need  not  submit  the  Initial 
Submission  as  required  in  §  458.202. 
However,  within  30  days  after  the 
effective  date  of  this  rule,  the  TVA  shall 
notify  the  Secretary  of  the  person(s)  in 
charge  of  its  Plan  and  shall  submit  to  the 
Secretary  a  list  of  which  covered 
utilities  will  be  subject  to  its  Plan. 

(b)  Coordination  Requirement.  The 
TVA  shall  coordinate  its  Plan  with  each 
State  Plan  developed  by  a  Stale  in 
which  the  utilities  covered  by  the  TVA 
Plan  are  located. 

(c)  Exclusion  of  Building  Heating 
Suppliers.  The  TVA  Plan  shall  not  cover 
building  heating  suppliers. 

§  458.208  Special  procedures  for 
exemptioRs. 

(a)  Exemption  Procedure.  If  the  State 
Regulatory  Authority  having  ratemaking 
authority  over  a  utility  determines, 
according  to  the  aiteria  of  §  458.208(c) 
and  the  procedures  of  §  458.208(d),  that 
the  full  implementation  by  that  utility  of 
a  CASC  Program  meeting  the 
requirements  of  this  part  would  produce 
a  significant  impairment  of  such  utility’s 
ability  to  fulfill  the  requirements  of  the 
RCS  program,  10  CFR  Part  456,  or  to 
provide  utility  service  to  its  customers, 
then  a  State  Plan  may  be  submitted 
which  instead  proposes  a  conditional 
program,  meeting  the  requirements  of 

§  458.208(d),  for  such  utility. 

(b)  Criteria  for  Significant 
Impairment. 

(1)  The  criteria  for  determining  the 
existence  of  a  significant  impairment  of 


a  utility's  ability  to  provide  utility 
service  to  its  customers  shall  be 
established  by  the  State  Regulatory 
Authority  which  exercises  ratemaldng 
authority  over  the  utility  subject  to  the 
following  restriction  specified  by 
NECPA. 

(2)  A  significant  impairment  of  the 
RCS  Program  is  defined  as  anything 
which  has  the  efiect  of  delaying  the 
submission,  approval,  or  implementation 
of  residential  energy  conservation  plans 
under  10  CFR  Part  456.  The  criteria  for 
significant  impairment,  as  determined 
by  the  State  Regulatory  Authority,  shall 
be  included  in  the  State  Plan.  If  there  is 
no  State  Plan  submitted,  such  criteria 
shall  be  included  in  a  separate 
submission. 

(c)  Determination  of  Significant 
Impairment.  A  determination  of  the 
existence  of  a  significant  impairment 
must  be  made  by  the  State  Regulatory 
Authority  having  ratemaking  authority 
over  the  utility  through  either  of  the 
following  tw'o  procedures: 

(1)  Within  6  months  of  the  date  of 
these  rules,  the  State  Regulatory 
Authority  may  establish  its  criteria  for 
significant  impairment  (consistent  with 

§  458.208(b)),  review  exemption  requests 
with  regard  to  these  criteria,  and- 
produce  findings  of  significant 
impairment.  In  such  cases,  the  State 
Plan  may  be  submitted  containing 
conditional  programs  which  meet  the 
requirements  of  §  458.208(d)  for  the 
exempted  utilities;  or 

(2)  Alternatively,  within  six  months  of 
the  date  of  these  rules,  the  State 
Regulatory  Authority  may  make  a 
preliminary  determination  of  significant 
impairment  In  this  case,  the  State  Plan 
submitted  shall  provide  for  full 
implementation  of  the  CACS  Program  by 
utilities  applying  for  exemption  under 
this  procedure.  The  State  Plan 
submission  should  include,  as  an 
appendix,  a  description  of  the  basis  for 
the  preliminary  determination  specified 
by  the  State  Regulatory  Authority.  If. 
within  one  year  of  the  elective  date  of 
this  rule,  the  State  Regulatory  Authority 
confirms  its  finding  of  significant 
impairment,  then  an  amended  State  Plan 
may  be  submitted  containing 
conditional  programs  which  meet  the  . 
requirements  of  S  458.208(d)  for  the 
exempted  utilities. 

(d)  Requirements  for  State  Plans 
Containing  Conditional  Programs. 

(1)  Condtional  Programs.  A  • 
conditional  program  is  a  partial  CACS 
Program  which  is  permitted  due  to  the 
existence  of  certain  conditions  which 
would  produce  significant  impairmen!.s, 
as  described  in  $  456.208(b),  if  full 
implementation  were  undertaken. 
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(2)  A  conditional  program  need  not 
provide  immediate  coverage  of  all  of  the 
commercial  buildings  and  multifamily 
dwellings  in  the  utility's  service  area. 
Conditional  programs  may  not  have  the 
effect  of  changing  the  nature  of  the 
program  as  deHned  by  Subpart  D  and  E 
of  this  part.  Allowable  partial  programs 
include  the  following  possibilities: 

(i)  All  commercial,  no  multifamily; 

(ii)  All  multifamily,  no  commercial; 

(iii)  Geographic  partitioning  of  utility 
service  area;  or 

(iv)  Peu'titioning  of  commercial  sector 
on  a  Standard  Industrial  Classification 
code  basis. 

(3)  A  conditional  program  is 
conditioned  on  the  existence  of 
significant  impairments  as  described  in 
§  458.208(a).  Accompanying  a 
conditional  program  there  must  be  a 
plan  to  alleviate  such  impairments  if 
possible,  whereupon  the  conditional 
program  shall  be  converted  to  a  full 
program  meeting  all  the  requirements  of 
this  Part. 

(4)  State  Plan  Requirements.  State 
Plans  containing  conditional  programs 
must  include  for  each  such  program  the 
following  items: 

(i)  Specification  of  the  significant 
impairment(s)  and  analysis  sufficient  to 
demonstrate  the  engineering  and/or 
economic  basis  for  this  determination; 

(ii)  Specification  of  the  partial 
program  to  be  implemented  and  analysis 
sufficient  to  demonstrate  the  rationale 
for  this  program  as  an  interim  means  of 
avoiding  significant  impairments; 

(iii)  Specification  of  ^e  conditions 
which  will  ultimately  result  in  complete 
alleviation  of  the  impairment(s)  and  of 
the  steps  the  utility  will  take  to  bring 
about  such  conditions; 

(iv)  Specification  of  an 
implementation  schedule,  identifying  the 
target  dates  for  alleviation  of  significant 
impairments  and  full  program 
implementation; 

(v)  Specification  of  special 
enforcement  measures  which  the  State 
shall  employ  to  monitor  the  progress  of 
utilities  in  alleviating  significant 
impairments;  and 

(vi)  Specification  of  procedures  the 
State  will  employ  to  regularly  update 
and  review  the  State  Plan  until  all 
conditional  programs  have  been  brought 
to  full  implementation. 

Subpart  C— Preparation,  Submission, 
and  Approval  of  Nonregulated  Utility 
Plans 

§  458401  Scope. 

This  Subpart  identifies  the 
responsibilities  of  covered  nonregulated 
utilities  not  subject  to  a  State  Plan  for 
the  preparation  and  submission  of 


Nonregulated  Utility  Plans,  the 
procedures  for  approval  of  Nonregulated 
Utility  Plans  by  the  Secretary,  and  the 
minimum  requirements  for  the  content  of 
Nonregulated  Utility  Plans. 

§  458.302  Coverage. 

Subpart  C  shall  apply  to  all 
nonregulated  covered  utilities  which  are 
not  covered  by  a  State  Plan. 

§  458.303  Initial  submission. 

Each  nonregulated  utility  subject  to 
this  Subpart  shall  notify  the  Secretary 
within  60  days  after  the  effective  date  of 
these  rules,  of  the  person  responsible  for 
the  preparation  of  its  Nonregulated 
Utility  Plan, 

§  458.304  Coordination  requirements. 

Each  noiu«gulated  utility  subject  to 
this  Subpart  shall,  to  the  extent  feasible, 
coordinate  the  preparation  of  its 
Nonregulated  Utility  Plan  with  the 
preparation  of  the  applicable  State  Plan 
for  the  purpose  of  minimizing 
inconsistent  provisions  between  the  two 
plans. 

§  458.305  Notice,  comment,  and  public 
hearing. 

Prior  to  submission  of  the 
Nonregulated  Utility  Plan  to  the 
Secretary  for  approval,  the  nonregulated 
utility  shall: 

(a)  Notice  and  Comment.  Provide 
meaningful  public  notice  of  the 
requirement  for  the  nonregulated  utility 
to  submit  a  Nonregulated  Utility  Plan. 

To  be  meaningful,  this  notice  shall,  at  a 
minimum: 

(1)  Appear  in  newspapers  of  general 
circulation  published  in  the 
nonregulated  utility’s  service  area; 

(2)  Indicate  where  a  copy  of  the 
proposed  Nonregulated  Utility  Plan  can 
be  obtained  and  where  questions 
concerning  the  Plan  can  be  answered; 

(3)  Indicate  the  date,  time,  and 
location  of  each  public  hearing  to  be 
held  with  at  least  30  days  notice;  and 

(4)  Invite  public  comments  on  the 
content  of  the  proposed  Noimegulated 
Utility  Plan,  at  least  30  days  prior  to  the 
final  date  for  receiving  such  comments. 

(b)  Hearing.  Hold  at  least  one  public 
hearing  in  the  nonregulated  utility’s 
service  area  for  the  purpose  of  hearing 
testimony  and  receiving  comments  on 
the  content  of  the  proposed 
Nonregulated  Utility  Plan, 

§  458.308  Procedures  for  submission  and 
approval  of  nonregulated  utility  plans. 

(a)  Submission.  Each  nonregulated 
utility  subject  to  this  Section  shall 
submit  to  the  Secretary  within  180  days 
of  the  effective  date  of  these  rules  a 
proposed  Nonregulated  Utility  Plan.  The 


time  for  submission  may  be  extended  by 
the  Secretary  if: 

(1)  The  nonregulated  utility  requests 
an  extension  at  least  10  days  prior  to  the 
formal  deadline;  and 

(2)  Good  cause  is  shown  for  allowing 
an  extension. 

(b)  Approval  (1)  If  a  proptosed 
Nonregulated  Utility  Plan  meets  the 
criteria  of  Subpart  C  the  Secretary  shall 
approve  it  within  90  days  of  the  date  the 
proposed  Nonregulated  Utility  Plan  was 
submitted. 

(2)  Within  13  months  after  the 
approval  of  the  Nonregulated  Utility 
Plan,  the  nonregulated  utility  shall 
provide  to  the  Secretary  a  statement 
certifying  whether  or  not  it  is  in 
compliance  with  its  Nonregulated  Utility 
Plan. 

(c)  Exceptions  to  Plan  Requirements 
for  Nonregulated  Utilities.  (1)  Except  as 
provided  in  this  Section,  each 
Nonregulated  Utility  Plan  shall  meet  all 
the  requirements  for  State  Plans  in 
Subparts  D  and  E. 

(2)  Except  as  otherwise  provided  in 
this  Section,  all  references  in  Subparts  D 
and  E  to: 

(i)  Covered  utilities  shall  be  deemed 
to  refer  to  utilities  subject  to  this 
section; 

(ii)  A  State  Plan  shall  be  deemed  to 
refer  to  a  Nonregulated  Utility  Plan; 

(iii)  Participating  building  heating 
suppliers  shall  not  apply; 

(iv)  A  State  (as  a  governmental  entity, 
other  than  references  to  State  laws  or 
regulations)  or  any  State  Agency  or 
officer  shall  be  deemed  to  refer  to  the 
nonregulated  utility  submitting  the  plan; 
and 

(v)  A  State  (as  a  geographic  area) 
shall  be  deemed  to  refer  to  the 
nonregulated  utility’s  service  area. 

(3)  A  nonregulated  utility  shall 
coordinate  with  the  State  Lead  Agency 
to  minimze  inconsistencies  with  respect 
to  the  estimates  of  costs  and  savings 
contained  in  the  Commercial 
Announcement  and  the  Apartment 
Announcement  distributed  by  the 
nonregulated  utility  and  those 
distributed  by  utilities  subject  to  the 
State  Plan  in  the  same  area. 

(4)  A  Nonregulated  Utility  Plan  must 
provide  complaint  processing 
procedures  similar  to  those  required  in 
State  Plans  under  Subparts  D  and  E,  but 
need  not  provide  a  basis  in  State  law  for 
enforcing  decisions  or  appealing 
decisions. 

(5)  The  requirements  of  §  458.407  (b) 
and  (c)  and  of  §  458.507  (b)  and  (c)  are 
not  applicable  to  Nonregulated  Utility 
Plans. 

(6)  In  a  State  submitting  a  State  Plan, 
a  nonregulated  utility  may,  by  written 
understanding  with  the  appropriate 


Federal  Register  /  Vol.  46,  No.  11  /  Friday,  January  16,  1981  /  Proposed  Rules 


4511 


State  agency,  utilize  services  which 
have  been  provided  for  in  the  State  Plan. 

(7)  If  the  Nonregulated  Utility  Plan 
utilizes  State  Plan  services  all  references 
in  the  State  Plan  to  those  services  with 
regard  to  utilities  subject  to  the  State 
Plan  shall  be  deemed  to  refer  to  the 
nonregulated  utility. 

(8)  If  the  Nonregulated  Utility  Plan 
proposes  to  utilize  any  of  the  State  Plan 
services,  the  Plan  shall  so  state  and 
copies  of  the  written  agreements  with 
the  appropriate  State  Agencies  shall  be 
included  with  the  Nonregulated  Utility 
Plan  in  the  submission  to  the  Secretary. 

(d)  Disapproval  (1)  If  the 
Nonregulated  Utility  Plan  does  not  meet 
the  criteria  of  this  Section,  the  Secretary 
shall,  within  90  days  of  the  date  the 
proposed  Nonregulated  Utility  Plan  was 
submitted,  disapprove  Nonregulated 
Utility  Plan  and  specify  in  writing  the 
grounds  for  disapproval. 

(2)  Within  60  days  of  the  date  of 
disapproval  of  a  proposed  Nonregulated 
Utility  Plan,  or  such  longer  period  as  the 
Secretary  may  determine,  the 
nonregulated  utility  shall  submit  another 
proposed  Nonregulated  Utility  Plan. 
Except  for  the  time  in  which  a  proposed 
Nonregulated  Utility  Plan  must  be 
submitted  and  the  requirements  for 
notice,  comment,  and  a  public  hearing, 
the  procedures  of  this  Section  for 
submission  of  the  original  proposed 
Nonregulated  Utility  Plan  shall  be 
applicable  to  the  submission  of  any 
proposed  Nonregulated  Utility  Plan 
submitted  after  initial  disapproval.  The 
Secretary  may,  in  disapproving  a  plan, 
require  that  the  notice,  comment,  and 
public  hearing  requirements  be  complied 
with  prior  to  resubmission. 

(e)  Amendments.  (1)  The  nonregulated 
utility  may  submit  proposed 
amendments  to  an  approved 
Nonregulated  Utility  Plan  at  any  time. 

(2)  ^cept  for  the  time  in  which  a 
proposed  plan  must  be  submitted,  the 
procedures  of  this  Section  for 
submission  of  the  original  Nonregulated 
Utility  Plan  shall  be  applicable  to  the 
submission  of  proposed  amendments  to 
an  approved  Nonregulated  Utility  Plan. 
Exception:  The  Secretary  may  waive 
any  of  the  submission  requirements  for 
proposed  amendments  if  the  Secretary 
finds  that  the  amendment  is  unlikely  to 
have  a  substantial  impact  on  large 
number  of  individuals  or  businesses. 

§  458.307  Special  procedures  for 
exemptions. 

The  procedures  for  exemptions  which 
apply  to  State  Plans,  specified  in 
§  458.208,  shall  also  apply  to  a 
nonregulated  utility  seeking  exemption 
except  that,  in  applying  the 
specifications  of  §  458.208  in  the  case  of 


a  nonregulated  utility,  any  reference  to  a 
regulated  utility  shall  be  treated  as  a 
reference  to  a  nonregulated  utility;  any 
reference  to  a  State  (government)  or 
lead  agency  shall  be  treated  as  a 
reference  to  a  nonregulated  utility;  any 
reference  to  a  State  Plan  shall  be  treated 
as  a  reference  to  a  Nonregulated  Utility 
Plan;  and  any  reference  to  a  State 
Regulatory  Authority  shall  be  treated  as 
a  reference  to  the  Governor. 

Subpart  D — Energy  Conservation 
Services  for  Commercial  Buildings 

§  458.401  Scope  and  coverage. 

(a)  Scope.  This  Subpart  prescribes  the 
minimum  requirements  for  the  content  of 
State  Plans  regarding  energy 
conservation  services  for  commercial 
buildings.  The  State  may  include 
additional  information  and  provide 
additional  requirements  in  the  State 
Plan  for  commercial  buildings  in  the 
Commercial  and  Apartment 
Conservation  Service  Program  if  such 
information  and  requirements  are  not 
specifically  prohibited  by  these  rules  or 
by  any  applicable  law  or  regulation.  All 
references  in  this  Subpart  to  covered 
utilities  apply  to  regulated  and 
nonregulated  covered  utilities  subject  to 
the  State  Plan. 

(b)  Coverage.  (1)  Regulated  Utilities. 
All  regulated  utilities  providing  utility 
service  in  a  State  which  meet  the 
definition  of  “covered  utility”  in 

§  458.105(g]  shall  be  subject  to  the  State 
Plan  and  shall  be  identified  in  the  State 
Plan. 

(2)  Nonregulated  Utilities.  The  State 
Plan  shall  identify  which  nonregulated 
covered  utilities,  if  any,  are  covered 
under  the  State  Plan. 

(3)  Building  Heating  Suppliers.  The 
State  Plan  shall  state  whe  Aer  or  not  it 
includes  a  Commercial  and  Apartment 
Conservation  Service  Program  for 
building  heating  suppliers. 

(4)  Exemptions.  TTie  State  Plan  shall 
identify  which  regulated  utilities  have 
been  exempted  by  the  State  Regulatory 
Authority  from  providing  services  to 
commercial  buildings,  and  which 
nonregulated  utilities  have  been 
exempted  by  the  Governor  from 
providing  services  to  commercial 
buildings. 

§  458.402  EKgibiiity  for  audit 

(a)  The  State  Plan  shall  describe  how 
an  eligibile  commercial  customer  may 
request  an  audit  Such  procedures  shall 
not  be  so  cumbersome  as  to 
unreasonably  limit  participation. 

(b)  The  State  Plan  shall  provide  that, 
in  order  to  request  an  audit  from  a 
public  utility  or  participating  building 


heating  supplier,  the  requesting  party 
must: 

(1)  Be  an  owner  or  tenant  of  a 
commercial  building;  and 

(2)  Be  an  eligible  customer  of  such 
public  utility  or  participating  building 
heating  supplier. 

(c)  The  State  Plan  shall  include 
procedures  designed  to  provide  that 
each  public  utility  shall  not  be  required 
to  conduct  an  energy  audit  of  a 
commercial  building  which  has  been 
audited  previously  pursuant  to  this  part 
or  pursuant  to  Chapter  n.  Title  10  CFR 
Part  455  (Grant  Programs  for  Schools 
and  Hospitals  and  Buildings  Owned  by 
Units  of  Local  Government  and  Public 
Care  Institutions). 

§  458.403  Services  provitfed  by  utilities  . 
and  participating  building  heating  suppliers. 

(a)  Information  to  Eligible  Customers. 
(1)  Commercial  Announcement 
Distribution  and  Content  The  State  Plan 
shall  require  each  covered  utility  and 
each  participating  building  heating 
supplier  to  send  to  each  eligible 
commercial  customer,  no  later  than  12 
months  after  approval  of  the  State  Plan 
and  every  two  years  thereafter  until 
January  1, 1990,  a  Commercial 
Annoimcement  which  shall — 

(i)  List  the  program  measures  and,  if 
any,  the  State  measures  applicable  to 
commercial  buildings; 

(ii)  List  the  energy  conserving 
operation  and  maintenance  procedures 
and  state  that  they  are  of  low  or  no  cost; 

(iii)  Offer  and  describe  the  audit; 

(A)  The  offer  of  the  program  audit 
may  be  conditioned  upon  a 
nondiscriminatory  and  reasonable 
factor  such  as  serving  one  geographic 
area  at  a  time.  At  a  minimum,  the  State 
Plan  shall  contain  procedures  to  assure 
that  all  customers  who  receive  a 
conditional  offer  of  a  program  audit  are 
recontacted  and  receive  an 
unconditional  offer  of  a  program  audit 
within  one  year  of  receiving  the 
conditional  offer, 

(B)  Explain  how  the  eligible  customer 
may  request  the  audit,  and 

(C)  List  the  direct  cost,  if  any,  of 
receiving  the  audit. 

(iv)  Include  a  brief  explanation  of  the 
benefits  of  the  Federal  energy  tax 
credits,  and  State  energy  tax  credits,  if 
any; 

(v)  Not  include  any  advertising  for  the 
sale,  installation  or  financing  by  any 
supplier,  contractor,  or  lender  (including 
the  covered  utility)  of  any  energy 
conservation  measure,  renewable 
resource  measure.  State  measure,  or 
energy  conserving  operation  and 
maintenance  procedure;  however,  if  the 
covered  utility  or  participating  building 
heating  supplier  finances  the  sale  or 
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installation  of  such  measures,  the 
Commercial  Announcement  may  so 
state; 

(vi)  Not  include  any  information 
regarding  any  product  which  is  not  an 
energy  conservation  measure,  a 
renewable  resource  measure,  a  State 
measure,  or  an  energy  conserving 
operation  and  maintenance  procedure. 

(2)  New  Customers,  (i]  A  new 
customer  is  a  person  who  becomes  an 
eligible  customer  after  initial 
distribution  of  the  Commercial 
Announcement  but  before  January  1, 

1990. 

(ii)  The  State  Plan  shall  require  that 
each  covered  utility  and  participating 
building  heating  supplier  send  a 
Commercial  Announcement  which 
meets  the  requirements  of  this  section  to 
each  new  customer  within  60  days  of 
such  customer  becoming  a  new 
customer. 

(iii)  The  State  Plan  shall  require  that 
covered  utilities  and  participating 
building  heating  suppliers  inform  each 
new  customer  diat  upon  request  the 
customer  may  receive  a  copy  of  the 
results  of  any  program  audit  of  the 
customer’s  building  which  the  covered 
utility  or  participating  building  heating 
supplier  may  have  performed  pursuant 
to  the  State  Plan  and  require  that  upon 
such  a  request  such  utility  or  building 
heating  supplier  provide  such  results. 

(b)  Energy  Audits.  (1)  Requirements 
for  Program  Audits.  The  State  Plan  shall 
describe  the  program  audit  services  to 
be  offered  by  covered  utilities  and 
participating  building  heating  suppliers 
and  shall  require  at  a  minimum  ^at 
each  covered  utility  and  participating 
building  heating  supplier  provide  to 
each  eligible  customer  a  comprehensive 
program  audit  which  addresses  all 
applicable  energy  conserving  operation 
and  maintenance  procedures,  program 
measures  and  State  measures,  if  any, 
upon  request  by  such  eligible  customer. 

(i)  The  State  Plan  shall  require  that  in 
each  program  audit,  the  auditor 
determines  which  of  the  energy 
conserving  operation  and  maintenance 
procedures  would  save  energy  in  the 
commercial  building,  inform  ^e  eligible 
customer  of  such  changes  in  building 
operation  and  maintenance,  emphasize 
the  importance  of  the  changes  and 
recommend  that  they  be  accomplished 
before  the  installation  of  any  program 
measure  or  State  measure. 

(ii)  The  State  Plan  shall  require  that  in 
each  program  audit  the  auditor 
determine  the  applicability  of  each 
program  measure  in  the  conunercial 
building.  If  the  program  measure  is  not 
applicable,  then  the  requirements  of  this 
section  to  provide  estimates  of  the  cost 
and  savings  of  the  installation  of  such 


measures  in  such  building  need  not 
apply.  A  program  measure  is  applicable 
in  a  commercial  building  if: 

(A)  The  measure  is  not  already 
present  in  the  commercial  building. 

(B)  Installation  of  the  measure  is  not  a 
violation  of  Federal,  State,  or  local  law 
or  regulation. 

(C)  With  respect  to  lighting  systems, 
the  hours  of  lighting  system  operation 
are  greater  than  the  period  of  time  the 
building  is  open  for  occupancy;  the 
existing  lighting  levels  exceed  the 
applicable  State  regulations;  if  any  of 
the  following  conditions  exist;  if 
incandescent  lighting  is  present  in 
general  use:  if  mercury  lighting  is 
present  in  general  use;  if  outdoor 
lighting  or  security  lighting  is  done  with 
other  than  high  or  low  pressure  sodium 
lighting;  or  (for  all  instances  of 
fluorescent  lighting)  where  low  energy 
lamps  or  ballasts  are  not  in  use. 

(D)  With  respect  to  ceiling  insulation, 
the  difference  between  the  effective  R- 
value  of  any  existing  insulation  and  the 
program  measure  level  for  that  building 
is  R-11  or  more.  If  it  is  not  possible  to 
determine  the  existing  insulation  level 
then  analysis  is  not  required. 

(E)  With  respect  to  wall  insulation, 
there  is  no  insulation  in  a  substantial 
portion  of  the  exterior  walls  and  it  is 
practical  to  insulate  the  wall. 

(F)  With  respect  to  water  heater 
insulation,  the  remaining  useful  life  of 
the  water  heater  appears  to  the  auditor 
to  be  at  least  three  years  and  space  is 
available  around  the  water  heater  to 
install  insulation. 

(C)  With  respect  to  steam/ condensate 
pipe  insulation,  the  existing  insulation 
level  is  less  than  the  thermal  equivalent 
of  one  inch  of  fiberglass. 

(H)  With  respect  to  hot  water  pipe 
insulation  with  the  presence  of  a 
continuous  hot  water  circulator,  the 
insulation  level  is  less  than  the  thermal 
equivalent  of  one  inch  of  fiberglass. 

(I)  With  respect  to  window  heat  gain 
and/ or  loss,  retardants,  the  building  has 
mechanical  cooling. 

(])  With  respect  to  automatic  energy 
control  systems,  there  is  the  capability 
to  reduce  the  period  of  consumption  of 
energy  for  lighting,  heating,  or  cooling 
systems  through  automatic  time 
regulation:  or  the  capability  to  reduce 
the  rale  of  consumption  of  energy 
through  equipment  modulation  based  on 
inside  or  outside  temperature  and/or 
humidity  or  building  occupancy;  or  the 
the  capability  to  reduce  electricity  costs 
through  regulation  of  demand;  or  the 
capability  to  reduce  costs  through 
regulation  of  demand;  or  the  capability 
to  reduce  mechanical  heating  or  cooling 
requirements  through  replacement  with 


outside  air  based  on  inside  or  outside 
temperature  and/or  humidity. 

(K)  With  respect  to  equipment 
associated  with  automatic  energy 
control  systems  which  is  required  to 
operate  steam,  hydronic  or  ventilating 
systems,  there  is  an  applicable 
automatic  energy  control  system  whose 
function  requires  or  can  be  enhanced  by 
electrical  or  mechanical  equipment. 

(L)  With  respect  to  replacement 
burners,  furnaces,  boilers,  or  any 
combination  thereof,  the  existing  burner, 
furnace,  boiler  or  combination  are 
approximately  Bve  years  old  or  older. 

(M)  With  respect  to  flue  opening 
modifications,  the  furnace  combustion 
air  is  taken  from  a  conditioned  area. 

(N)  With  respect  to  energy  recovery 
systems  (which  may  include  but  not  be 
limited  to,  water-to-water,  air-to-air  and 
other  heat  recovery  systems),  there 
exists  a  source  of  energy  presently 
disposed  to  the  atmosphere  or  to  waste 
water,  while  a  building  energy 
requirement  exists  which  can  be  met 
with  the  waste  energy  in  a  manner  that 
reduces  total  building  energy 
consumption,  and  after  other  measures 
for  reducing  the  wasted  energy  have 
been  considered,  and  is  in  compliance 
with  all  applicable  building,  health,  and 
safety  codes. 

(O)  With  respect  to  cogeneration 
systems  which  produce  electricity,  as 
well  as  steam  or  other  forms  of  thermal 
of  mechanical  energy,  there  exists  a 
ratio  of  kilowatt  electrical  demand  to 
thermal  demand  of  one  kilowatt  to  the 
range  of  4,000  to  12,000  BTU  thermal  and 
the  demand  is  coincident  on  an  annual 
basis. 

(P)  With  respect  to  wind  energy 
devices:  the  estimated  average  annual 
wind  resource  in  the  vicinity  of  the  site 
is  10  miles  per  hour,  or  greater,  adjusted 
to  10  meters  (33  feet)  above  ground 
level;  and  there  are  no  major  wind 
obstructions  over  55  feet  high,  greater 
than  30  feet  wide,  within  100  feet  of  a 
potential  location  for  the  wind  energy 
device. 

(Q)  With  respect  to  active  solar 
heating  systems,  or  combined  active 
solar  systems,  a  site  exists  on  or  near 
the  building  which  is  free  of  major 
obstruction  to  solar  radiation  and  the 
building  has  a  space  heating  system 
other  than  a  steam  heating,  electric 
resistance  radiant  heating,  or  electric 
resistance  baseboard  heating  system. 

(R)  With  respect  to  active  domestic 
hot  water  systems,  a  site  exists  on  or 
near  the  building  which  is  free  of  major 
obstruction  to  solar  radiation. 

(S)  With  respect  to  solaria/sunspace 
systems,  the  building  has  a  South-facing 
ground  level  wall,  which  is  free  of  major 
obstruction  to  solar  radiation. 
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(T)  With  respect  to  replacement 
central  air  conditioners,  the  building  has 
a  central  air  conditioner  that  is 
approximately  five  years  old  or  older. 

These  above  applicability  criteria  may 
in  a  State  Plan  be  expanded  or 
restricted,  subject  to  the  approval  of  the 
Secretary. 

(iii)  The  State  Plan  shall  require  that 
each  estimate  of  energy  cost  savings 
and  of  installation  costs  provided  as  a 
result  of  a  program  audit  be  based  on  an 
adequate  assessment  including  actual 
measurements  or  inspections,  as 
appropriate,  performed  on-site  by  the 
auditor,  of  the  building  shell,  the  lighting 
system  and  of  the  space  heating,  space 
cooling,  and  water  heating  equipment. 

(iv)  The  State  Plan  shall  contain 
procedures  to  assure  that  the  estimates 
of  energy  cost  savings  and  of 
installation  costs  and  any  other 
economic  calculation  provided  as  a 
result  of  a  program  audit  shall  be  based 
on  typical  recent  local  electricity  rates, 
reasonable  real  energy  cost  escalation 
rates  that  are  likely  to  be  experienced 
by  the  eligible  customer,,  typical  local 
prices  for  materials  and  installation  of 
program  measures,  and  typical  local 
climate  data  for  the  eligible  customer’s 
location. 

(v)  The  State  Plan  shall  require  that 
the  estimates  of  energy  cost  savings  for 
active  solar  space  heating  systems,  solar 
domestic  hot  water  systems,  and 
combined  active  solar  space  heating  and 
solar  domestic  hot  water  systems  be 
based  on  the  calculation  procedures 
contained  in  the  HUD  Intermediate 
Minimum  Property  Standards 
Supplement,  Solar  Heating  and 
Domestic  Hot  Water  Systems,  4930.2, 
1977  Edition;  U.S.  Department  of 
Housing  and  Urban  Development,  or 
equivalent  calculation  procedures, 
included  in  the  State  Plan  and  approved 
by  the  Secretary. 

(vi)  The  State  plan  shall  contain 
procedures  to  assure  the  validity  of  the 
program  audit  with  respect  to  all 
program  measures  and  shall  contain 
either; 

(A)  A  brief  description  of  the  program 
audit  procedures  which  shall  be 
followed  under  the  State  Plan  and  a 
detailed  description  of  the  method 
which  will  be  used  by  the  State  to 
assure  the  accuracy  of  these  procediu^s; 
or 

(B)  A  detailed  description  of  the 
program  audit  procedures  which  shall 
be  followed  under  the  State  Plan, 
subject  to  the  approval  of  the  Secretary 
as  to  their  validity;  and 

(C)  A  certiflcation  that  the  State  has 
sought  the  approval  of  the  Secretary  as 
to  the  accuracy  of  the  program  audit 
procedures. 


For  the  purposes  of  this  paragraph,  the 
term  “program  audit  procedures”  means 
the  measurements  or  inspections  which 
the  auditor  must  make  in  a  customer’s 
building  and  the  calculations  which 
must  be  performed  in  making  energy 
costs  savings  estimates. 

(vii)  The  State  Plan  shall  require  that 
any  cost  and  savings  estimate  for  any 
applicable  furnace  efficiency 
modification  to  a  gas  or  oil  furnace  or 
boiler  be  based  on  an  evaluation  of  the 
seasonal  efficiency  of  such  furnace  or 
boiler.  This  seasonal  efficiency  shall  be 
based  on  estimated  peak  (timed  up] 
steady  state  efficiency  corrected  for 
cycling  losses.  Steady  state  efficiency 
shall  be  derived  from  the  manufacturer’s 
design  data  and  obsen'ation  of  the 
furnace  components,  or  alternatively,  by 
a  flue  gas  analysis  of  measured  flue  gas 
temperature  and  carbon  dioxide  content. 

(viii)  The  State  Plan  shall  require  that 
detailed  costs  and  savings  estimates  be 
calculated  for  the  applicable  program 
measures  identified  in 
§  458.403(b){2}{xvi).  The  State  Plan  shall 
require  that  the  detailed  analysis 
calculations  be  consistent  with  accepted 
engineering  practice.  The  analytic 
approach  shall  not  be  limited  to  exclude 
systematized  procedures,  including 
computer-based  analysis. 

(ix)  The  State  Plan  shall  require  that 
the  auditor  provide  at  least  installation 
costs  and  energy  savings  estimates 
based  on  typical  practice  for  any  energy 
consuming  function  within  the  building, 
including  but  not  limited  to  the 
measures  identified  in  §  458.103,  if  the 
function  accounts  for  more  than  ten 
percent  of  the  total  building  energy 
consumption. 

(2)  Results  of  Program  Audits.  The 
State  Plan  shall  require  that  the  auditor 
deliver  the  following  information  in 
writing,  to  each  eligible  commercial , 
customer  who  receives  a  program  audit, 
upon  completion  of  the  audit.  The  State 
Plan  shall  require  that  the  auditor  offer 
to  the  eligible  customer  an  opportunity 
to  discuss  upon  request  the  audit  results. 

(i)  An  estimate  of  the  type,  quantity, 
and  rate  of  energy  consumption  of  the 
eligible  customer’s  building; 

(ii)  A  determination  of  the  total  BTU 
of  fuel  consumed  by  the  building,  as 
measured  at  the  building  line,  of  the 
energy  use  in  BTU  per  square  foot  of 
building  floor  space  as  well  as 
description  of  the  BTU  consumed  by 
each  fuel  as  proportion  of  total  BTU  and 
of  the  costs  of  each  fuel  as  a  proportion 
of  total  costs,  and  an  estimate  of  the 
proportion  of  each  fuel  that  is  consumed 
by  at  least  the  following  end-uses:  space 
heating,  space  cooling,  ventilation, 
lighting,  and  domestic  hot  water.  This  ^ 
estimate  may  be  based  on  typical 


practice  in  buildings  of  the  same  type 
and  climate. 

(iii)  Notice  as  to  the  availability  of 
Government  sponsored  low-interest 
loans,  weatherization  programs, 
competitive  grants,  applicable  tax 
credits  and  other  forms  of  assistance 
which  may  reduce  implementation  costs. 

(iv)  Guidance  for  implementation  of 
recommended  measures.  This  activity 
may  include  methods  of  finding  and 
evaluating  contractors,  suppliers  and 
financing  institutions. 

(v)  An  estimate  of  the  costs  and 
savings  that  the  eligible  building  may 
experience  with  adoption  of  appropriate 
changes  in  building  operation  and 
maintenance. 

(vi)  An  estimate,  based  on  the 
calculation  procedures  developed 
pursuant  to  §  458.403(b)(l)(viii),  of  the 
total  installed  cost  of  each  applicable 
program  measure  identified  in 

§  458.403(b)(2)(xvi). 

(vii)  An  estimate,  based  on  the 
calculation  procedures  developed 
pursuant  to  §  458.403(b)(l)(viii],  of  the 
energy  savings  which  would  occur 
during  the  first  year  from  installation  of 
each  applicable  program  measure 
identified  in  §  458.403(b)(2)(xvi). 

(viii)  An  estimate,  based  on  typical 
practice  in  similar  building  types  in  the 
same  climate  zone,  of  the  installed  total 
cost  of  the  measure  expressed  in  a  range 
of  dollars  for  the  applicable  program 
measures  identified  in  §  458.403(b)(xvii). 

(ix)  An  estimate  of  the  savings  in 
energy  costs,  based  on  typical  practice 
in  similar  building  types  in  the  same 
climate  zone,  which  would  occur  during 
the  first  year  from  installation  of  each 
applicable  program  measure  identified 
in  §  458.403(b)(2)(xvii). 

(x)  An  estimate  of  the  simple  payback 
period  of  each  applicable  program 
measure,  taking  into  account  the 
interactions  among  the  various 
measures.  The  simple  payback  period  is 
calculated  by  dividing  the  estimated 
total  cost  of  the  measure,  as  determined 
pursuant  to  §  458.403(b)(2)(vi)  or 

§  456.403(b](2)(viii),  by  the  estimated 
annual  cost  saving  accruing  from  the 
measure,  as  determined  pursuant  to 
§  458.403(b)(2)(vii)  or  §  458.403(b)(2)(ix). 
Other  economic  analyses,  such  as  life- 
cycle  costing,  which  consider  all  costs 
and  cost  savings,  such  as  maintenance 
costs  and/or  savings,  resulting  from  an 
energy  conservation  measure,  are 
recommended,  but  are  not  required. 

(xi)  The  following  disclosure  or  its 
equivalent;  “The  procedures  used  to 
make  these  estimates  are  consistent 
with  DOE  criteria  for  commercial  energy 
audits  or  have  been  evaluated  by  the 
State  for  accuracy.  However,  the  actual 
installation  costs  you  incur  and  energy 
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savings  you  realize  from  installing  these 
measiues  may  be  different  from  the 
estimates  contained  in  this  audit  report. 
Although  the  estimates  are  based  on 
measurements  of  your  building,  they  are 
also  based  on  assumptions  v^hich  may 
not  be  totally  correct  for  your 
establishment.” 

(xii)  An  estimate  of  the  annual  normal 
maintenance  costs,  if  any,  of  each 
applicable  program  measure. 

(xiii)  With  respect  to  a  program  audit 
addressing  an  applicable  solar  domestic 
hot  water  system  or  active  solar  space 
heating  system,  or  combination  thereof, 
a  description  of  the  solar  system 
assumed  by  the  auditor  in  preparing 
energy  savings  estimates  which  shall 
include  the  following  information: 

(A)  Square  feet  of  collector, 

(B)  Collector  characteristics,  including 
glazing  materials  and  other  collector 
materials; 

(C)  Any  storage  system  needed, 
including  the  capacity  of  storage; 

(D)  Any  ffeeze  protection  needed; 

(E)  The  estimated  percent  of  the  space 
and/or  water  heating  load  to  be  met  by 
solar  energy; 

(F)  Any  physical  connections  needed 
with  existing  heating  systems; 

(G)  Any  site  preparation  needed;  and 

(H)  If  the  results  are  based  on  a 
simulation,  the  following  disclosure  or 
its  equivalent:  “The  energy  cost  savings 
estimates  you  receive  are  based  on 
systems  which  may  be  different  from  the 
ones  you  purchase.  Also,  these 
estimates  were  not  determined  using 
actual  conditions  but  using  simulated 
measurements.  Therefore,  the  cost 
savings  we  have  estimated  may  be 
different  from  the  savings  which 
actually  occur.” 

(xiv)  With  respect  to  a  program  audit 
addressing  an  applicable  passive  solar 
space  heating  and  cooling  system: 

(A)  The  generic  designation  and  a 
pictorial  description  of  the  particular 
system  considered  by  the  auditor; 

(B)  The  estimated  percent  of  the 
heating  load  to  be  met  by  such  system; 

(C)  The  approximate  dimensions  of 
such  system; 

(D)  Collection  storage  characteristics, 
including  the  recommended  heat 
capacity  of  storage;  and 

(E)  The  disclosure  provided  in 

§  458.403(b)(2)(xii)(H]  of  this  subsection. 

(xv)  With  respect  to  a  program  audit 
addressing  an  applicable  wind  energy 
device: 

(A)  Installation  cost  estimates  as 
required  in  §  458.403(b)(2)(viii)  based  on 
commercially  available  wind  devices  of 
a  kilowatt  rating  appropriate  to  the  level 
of  electricity  consumption  in  the 
customer’s  building;  ^ 


(B)  Estimates  of  energy  cost  savings 
as  required  in  §  458.403(b)(2)(ix), 
provided  in  the  form  of  a  fimction  of 
average  yearly  wind  speeds  for  the 
system  used  in  S  458.403(b)(2)(xv)(A); 

(C)  A  description  of  the  type'of  wind 
energy  device  used  by  the  auditor  in 
preparing  the  energy  saving  estimates; 

(D)  The  average  yearly  wind  speed  as 
indicated  by  the  appropriate  Wind 
Energy  Resource  Atlas  for  the  region, 
and  the  relationship  between  that  data 
and  the  likely  wind  speeds  at  the 
residence;  or 

(E)  The  average  yearly  wind  speed  at 
the  nearest  qualified  measuring  station 
and  the  relationship  between  that  data 
and  the  likely  wind  speeds  at  the 
residence.  A  qualified  measuring  station 
is  one  which  meets  the  following 
requirements: 

(1)  The  anemometer  is  located  no  less 
than  6  meters  (19.8  feet)  above  ground 
level; 

(2)  Data  used  to  determine  the  annual 
average  wind  speed  has  been  collected 
for  one  year  or  more;  and 

.  (3)  Calibration  of  the  data  collection 
and  recording  instrument(s)  had  been 
certified  by  the  instrument 
manufacturer(s)  at  the  time  of  purchase. 

(xvi)  A  detailed  analysis,  developed 
pursuant  to  §  458.403(b](l)(viii],  shall  be 
provided  for  the  following  energy 
conservation  measures,  except  where 
the  applicability  criteria  militate 
otherwise: 

(A)  Lighting  systems, 

(B)  Caulking  and  weatherstripping, 

(C)  Ceiling,  roof  and  wall  insulation, 

(D)  Storm  windows  and  storm  doors, 
and 

(E)  Hot  water/steam/condensate  pipe 
insulation. 

(xvii)  The  following  measures  shall  be 
audited  for  cost  and  savings  estimates 
determined  pursuant  to  typical  practice 
in  similar  building  types  in  the  same 
climate  zone: 

(A)  Hot  water  generation  and 
distribution  system; 

(B)  Furnace,  or  utility  plant  and 
distribution  system,  modifications, 
including  replacement  burners,  furnaces, 
boilers,  or  any  combination  thereof, 
which  substantially  increase  the  energy 
efficiency  of  the  heating  system;  devices 
for  modifying  flue  openings  which  will 
increase  the  energy  efficiency  of  the 
heating  system;  intermittent  pilot 
ignition  devices  (HD's)  which  replace 
standing  gas  pilot  lights;  and  devices  for 
modifying  and  improving  the  air- 
conditioning  and  air-handling  systems 
which  may  include  but  are  not  limited  to 
enthalpy  controls,  economizers  and 
various  load  management  techniques; 

(C)  Heat  absorbing  or  heat  reflecting 
window  and  door  systems,  reductions  in 


glass  area,  and  other  window  and  door 
system  modifications; 

(D)  Automatic  energy  control  systems 
(which  include,  but  are  not  limited  to, 
computer  control  systems,  time  clocks, 
thermostats,  and  damper  motors); 

(E)  Equipment,  associated  with 
automatic  energy  control  systems,  which 
is  required  to  operate  variable  steam, 
hydronic,  or  ventilating  systems; 

(F)  A  solar  energy  system,  as  defined 
in  Section  504(8)  of  the  Solar  Energy  and 
Energy  Conservation  Bank  Act; 

(G)  Energy  recovery  systems  (which 
may  include,  but  are  not  limited  to, 
water-to-water,  air-to-air  and  other  heat 
recovery  systems);  and 

(H)  Cogeneration  systems  which 
produce  electricity,  as  well  as  steam  or 
other  forms  of  thermal  or  mechanical 
energy,  and  which  meet  such  fuel 
efficiency  requirements  as  the  Secretary 
may,  by  rule,  prescribe. 

(c)  Reporting  and  Record  Keeping 
Requirements.  (1)  Reporting.  The  State 
Plan  shall  contain  provisions  to  assure 
that  a  report  is  submitted  to  the 
Secretary  on  July  1, 1981,  and  annually 
thereafter  through  July  1, 1990.  The 
report  shall  contain  the  following 
information  for  the  twelve-month  period 
ending  the  preceding  April  1,  except  that 
the  Secretary  may  waive  any  of  the 
reporting  requirements,  in  approving  the 
State  Plan,  for  good  cause; 

(i)  Any  revision  to  the  list  of  covered 
utilities  and  a  list  of  participating 
building  heating  suppliers  subject  to  the 
State  Plan; 

(ii)  For  each  covered  utility  or 
participating  building  heating  supplier: 

(A)  The  approximate  number  of 
eligible  commercial  customers  and,  if 
available,  the  percentage  of  those 
customers  for  whom  the  utility  or 
heating  supplier  is  the  primary  heating 
fuel  supplier, 

(B)  A  copy  of  the  Commercial 
Announcement  distributed  to  eligible 
commercial  customers; 

(C)  The  number  of  eligible  commercial 
customers  who  have  requested  an  audit 
and  the  number  of  requests  the  utility  or 
participating  building  heating  supplier 
has  fulfilled; 

(D)  The  number  and  function  of 
people  assigned  to  the  covered  utility's 
or  participating  building  supplier's 
program,  including  part-time  employees; 
and 

(E)  The  costs  incurred  by  the  utility  or 
building  heating  supplier  in  providing 
commercial  audits  under  the  CACS 
Program  including  separately  those 
costs  paid  by  individual  customers  for 
services  received  and  those  costs  paid 
by  all  ratepayers.  ’ 

(iii)  The  number  and  nature  of 
complaints  by  eligible  customers  against 
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the  utility  which  have  been  handled 
through  the  procedures  established 
under  §  458.403(d}; 

(iv)  A  brief  description  of  the  status  of 
activities  carried  out  pursuant  to 

§  458.405  (Auditor  Qualification 
Requirements]  including  whether 
sufficient  qualified  personnel  are 
available  for  program  needs,  the  reasons 
for  any  shortages  and  the  proposed 
resolution  of  any  such  shortage  problem; 

(v)  The  cost  to  the  State  of  developing 
and  implementing  the  State  Plan;  and 

(vi)  A  citation  to  and  brief  description 
of  any  State  or  local  law  or  regulation 
relevant  to  the  State  Plan  and  the  status 
of  any  proposed  State  or  local 
legislation  or  regulation  relevant  to  the 
State  Plan. 

(2)  Record  Keeping.  The  State  Plan 
shall  contain  procedures  to  assure  that 
the  following  records  are  kept  for  the 
periods  indicated  and  made  available  to 
the  Secretary  upon  request,  except  that 
the  Secretary  may  for  good  cause  waive 
any  of  the  record  keeping  requirements 
in  approving  the  State  Plan: 

(i)  The  name  and  address  of  each 
eligible  commercial  customer  who 
receives  a  program  audit,  which  shall  be 
kept  for  ten  years  from  the  date  of  such 
program  audit; 

(ii)  A  copy  of  the  data  collected  during 
the  audit,  and  a  copy  of  the  estimates  of 
costs  and  savings  presented  to  the 
customer,  which  shall  be  kept  for  ten 
years  from  the  data  of  such  program 
audit; 

(iii)  The  amount  and  cost  of  fuel 
purchased  each  month  or  other  billing 
period  for  the  twelve  months  following 
each  program  audit  for  each  eligible 
commercial  customer,  which  shall  be 
kept  for  two  years  from  the  date  of  such 
program  audit;  and 

(iv)  The  names  of  the  individuals  who 
have  met  the  qualification  criteria 
described  in  §  458.405,  which  records 
shall  be  updated  within  a  reasonable 
time  following  the  qualification  of  such 
individuals. 

(d)  Complaints  Processing 
Procedures.  The  State  Plan  shall  contain 
procedures  for  resolving  complaints 
against  utilities.  The  complaint 
resolution  procedures  should  use  the 
procedures  established  under  the  RCS 
Program,  §  456.315,  as  much  as 
practicable. 

§  458.404  Addition  of  measures  by  States. 

(a)  The  State  may  require  or  allow 
covered  utilities  or  participating  building 
heating  suppliers  to  offer  services  for 
State  measures  in  conjunction  with  the 
CACS  Program  subject  to  the  approval 
of  the  Secretary  in  the  State  Plan. 


(b)  The  Secretary  may  approve  a  State 
measure  to  be  offered  in  conjunction 
with  the  CACS  Program  if: 

(1)  The  measure  is  an  energy 
conservation  measure; 

(2)  The  measure  is  a  renewable 
resource  measure;  or 

(3)  The  State  Plan  contains  the 
following: 

(i)  Information  demonstrating  that  the 
measure  effectively  saves  non¬ 
renewable  energy  sources  and  does  not 
increase  the  consumption  of  oil; 

(ii)  A  method  for  adequately  ensuring 
safe  installation  and  use  of  such 
measure; 

(iii)  Adequate  assurances  that  offering 
such  measure  in  conjunction  with  the 
CACS  Program  will  not  adversely  affect 
the  environment,  competition  or  the 
CACS  Program  in  the  State  and  will  not 
increase  the  cost  to  an  elibible  customer 
of  a  program  audit  under  the  CACS 
Program;  and 

(iv)  An  adequate  analysis  of  the 
effects  on  the  environment  of  offering 
the  State  measures  in  conjunction  with 
the  CACS  Program. 

(c]  The  State  plan  shall  describe  how 
the  State  measures  are  to  be  offered  in 
conjuction  with  the  CACS  Program. 

§  458.405  Auditor  qualification 
requirements. 

(а]  The  State  Plan  shall  provide  for  an 
auditor  training  course.  At  a  minimum, 
course  content  shall  assure  that  a 
successful  trainee  will  have  gained  the 
following: 

(1]  A  general  understanding  of  the 
three  types  of  heat  transfer  and  the 
effects  of  temperature  and  humidity  on 
heat  transfer, 

(2]  A  general  understanding  of 
commercial  construction  terminology 
and  components; 

(3]  A  general  knowledge  of  the 
operation  of  the  heating  and  cooling 
systems  used  in  the  commercial 
building; 

(4]  A  general  knowledge  of  the 
different  types  of  each  applicable 
program  and  State  measure  of  the 
advantages,  disadvantages  and 
applications  of  each; 

(5]  The  capacity  to  conduct  the  audit 
as  required  in  §  458.403(b],  including: 

(i]  A  familiarity  with  the  energy 
conserving  operation  and  maintenance 
procedures  required  to  be  audited  for, 

(ii]  The  capability  to  determine  the 
applicability  of  the  program  measures 
and  any  State  measures;  and 

(iii]  A  proficiency  in  the  pertinent 
auditing  procedures,  as  prescribed  in  or 
pursuant  to  the  State  Plan,  for  each 
applicable  program  and  State  measure. 

(б]  Where  a  furnace  efficiency 
modification  is  an  applicable  program 


measure,  and  the  source  of  fuel  for  the 
existing  furnace  or  boiler  is  either  gas  or 
oil,  a  working  ability  to  calculate  the 
steady  state  efficiency  of  the  furnace  or 
boiler  as  required  by  S  458.403(b](l](vii]; 

(7)  Where  a  renewable  resource 
measure,  other  than  a  wind  energy 
device,  is  an  applicable  program  or 
State  measure,  an  understanding  of  the 
nature  of  solar  energy  and  its 
commercial  buildings  applications, 
including: 

(i]  Insulation; 

(ii]  Shading;  «- 

(iii]  Heat  capture  and  transport;  and 

(ivj  Where  appropriate,  heat  transfer 

for  hot  water  and  space  heating; 

(8)  Where  a  wind  energy  device  is  an 
applicable  program  or  State  measure,  an 
understanding  of  the  nature  of  wind 
energy  and  its  commercial  building 
applications,  including: 

(i]  Wind  availability; 

(ii]  Effects  of  obstruction; 

(iii]  Wind  capture; 

(iv]  Power  generation;  and 

(v]  Interfaces  with  residential  and 
utility  power  lines; 

(9)  A  general  understanding  of  the 
applicability  of  air-to-air,  water-to-water 
and  air-to-water  heat  exchangers  and 
the  criteria  for  cost-effective 
applications; 

(10)  A  general  knowledge  of 
pneumatic,  electrical  and  hydronic 
control  systems  and  their  applicability 
to  automatic  energy  control  systems; 

(11)  The  ability  to  recognize  the 
compatibility  between  process  heat 
loads  and  electrical  loads  in  the  eligible 
building  population  and  to  recognize 
when  the  criteria  for  potential 
applicability  is  appropriate; 

(12)  A  general  knowledge  of  lamps 
and  lighting  systems  used  in  commercial 
buildings; 

(13)  A  general  knowledge  of  the 
functions  and  operating  characteristics 
and  the  various  modes  and  symptoms  of 
failures  of  steam  traps  in  commercial 
buildings; 

(14)  Where  an  automatic  energy 
control  system  is  an  applicable  measure, 
an  understanding  of  the  relationships 
between  heating,  air-conditioning  and 
lighting  systems  and  the  common 
elements  which  require  system 
automation; 

(b)  Each  State  may  determine  whether 
to  teach  the  course  in  the  entirety  or  in 
parts,  and  the  State  Plan  shall  indicate 
how  each  subject  in  section  (a)  will  be 
taught. 

(c)  The  State  Plan  shall  specify  how 
course  content  shall  be  monitored  to 
ensure  compliance  with  the 
requirements  of  §  458.405(a]  above. 

(d)  The  State  Plan  shall  describe  the 
following: 
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(1)  Length  of  training  program, 

(2)  Name  of  entity  which  developed 
the  curriculum, 

(3)  Subject  areas  covered, 

(4)  How  trainers  shall  be  selected, 

(5)  An  estimate  of  how  many  trainers 
will  be  required,  and 

(6)  A  description  of  the  facilities  and 
materials  to  be  used. 

§  458.406  Procedures  for  investigating 
and  enforcing  compliance  with  the  State 
plan. 

(a)  The  State  Plan  shall  require  each 
covered  utility  and  participating 
building  heating  supplier  to  comply  with 
the  State  Plan. 

(b)  The  State  Plan  shall  contain 
adequate  procedures  for  investigating 
and  enforcing  compliance  with  die  State 
Plan  by  covered  utilities  and 
participating  building  heating  suppliers. 

(c)  liie  State  Plan  shall  cite  and 
describe  the  existing  or  proposed  State 
authority(ies]  for  such  investigation  and 
enforcement,  including  authorities  with 
respect  to  any  nonregulated  utility 
covered  in  the  State  Plan. 

(d)  The  State  Plan  shall  identify  the 
State  agency(ies)  responsible  for  such 
investigation  and  enforcement  and  shall 
include  a  description  of  the  resources 
available  for  such  investigation  and 
enforcement 

$458,407  Coordination. 

(a)  Other  Programs.  The  State  Plan 
shall  provide  procedures  to  ensure 
effective  coordination  between  its 
CACS  Program  as  described  in  the  State 
Plan  and  all  local.  State  and  Federal 
energy  conservation  programs  within 
and  affecting  the  State  which  shall 
include,  but  not  be  limited  to: 

(1)  The  Residential  Conservation 
Service  Program; 

(2)  The  Federal  Energy  Extension 
Service; 

(3)  The  Basic  State  Energy 
Conservation  Program  of  the 
Department  of  Energy;  and 

(4)  The  Supplemental  State  Energy 
Conservation  Program  of  the 
Department  of  Energy. 

(b)  Energy  Suppliers.  If  the  State  Plan 
permits  coordination  of  the  CACS 
Program  among  energy  suppliers  in  the 
State  then  it  shall  provide  procedures 
describing  how  such  coordination  may 
occur  and  ensuring  that  no  collusion  on 
prices  charged  to  eligible  customers  will 
occur. 

(c)  State  Regulatory  Authority.  If  the 
Lead  Agency  is  not  the  State  regulatory 
authority,  then  the  State  Plan  shall 
contain  a  description  of  how  the  Lead 
Agency  shall  coordinate  the 
implementation  of  the  State  Plan  with 
the  State  regulatory  authority 


(d)  The  State  Plan  may  contain 
provisions  for  coordination  between 
utilities  and  building  heating  suppliers  to 
ensure  that  a  utility  is  not  required  to 
conduct  an  energy  audit  of  a  commercial 
building  which  has  been  audited 
previously  pursuant  to  this  section  or 
pursuant  to  Chapter  II,  10  CFR  Part  455 
(Grant  Programs  for  Schools  and 
Hospitals  and  Buildings  Owned  by  Units 
of  Local  Government  and  Public  Care 
Institutions). 

§  458.408  Accounting  and  payment  of 
costs. 

(a)  Accounting.  The  State  Plan  shall 
require,  and  may  permit  with  respect  to 
costs  of  revenues  directly  associated 
with  State  measures,  that  covered 
utilities  use  the  following  accounts  and 
procedures: 

(1)  All  amounts  expended  or  received 
by  a  covered  utility  which  are 
attributable  to  the  CACS  Program, 
including  any  penalties  paid  under 
Subpart  F  (Federal  Standby  Authority) 
shall  be  accounted  for  on  Ae  books  and 
records  separately  from  amounts 
attributable  to  all  other  activities  of  the 
covered  utility. 

(2)  Covered  utilities  subject  to  the 
jurisdiction  of  the  Federal  Energy 
Regulatory  Commission  (FERC)  shall 
utilize  the  Uniform  System  of  Accoimts 
as  prescribed  in  Title  18,  CFR  Parts  101, 
104,  201  and  204.  Covered  rural  electric 
cooperatives  shall  utilize  the  Uniform 
System  of  Accounts  as  prescribed  by  the 
Rural  Electrification  Administration 
(REA)  in  Title  7,  CFR  Part  1701, 

Appendix  A.  Other  covered 
nonregulated  utilities  shall  adopt 
accounts  within  their  accounting  system 
with  the  attributes  of  the  appropriate 
accounts  prescribed  by  the  FERC. 

(i)  All  amounts  expended  by  a 
covered  utility  for  the  CACS  Program 
shall  be  charged  to  subaccounts  within 
Accoimt  908,  Customer  Assistance 
Expenses,  its  equivalent  or  successor,  or 
the  appropriate  account  designated 
specifically  by  FERC  or  REA  for  CACS 
Program  expenses.  Appropriate  records 
shall  be  maintained  thereunder  so  as  to 
allow  ready  indentification  of  costs 
attributc|ble  to  the  following  program 
elements: 

(A)  Program  Information  and 

(B)  Program  Audit; 

(ii)  Billed  income  attributable  to  the 
CACS  Program  shall  be  accounted  for  in 
subaccounts  within  Account  456,  Other 
Electric  Revenue  (for  electric  utilities)  or 
Account  495,  Other  Gas  Revenues  (for 
gas  utilities),  their  equivalents  or 
successors,  or  the  appropriate  account 
designated  specifically  by  FERC  or  REA 
for  Program  billed  income. 


(b)  Payment  of  Costs.  The  State  Plan 
shall  contain  provisions  requiring  that  a 
covered  utility  treat  costs  as  described 
below  and  shall  contain  a  description  of 
how  such  costs  will  be  treated. 

(1)  All  amounts  expended  by  a 
covered  utility  for  the  Commerical 
Announcement  and  all  public  education 
and  program  promotion  directly  related 
to  providing  information  about  a  utility’s 
Commercial  CACS  Program  shall  be 
treated  as  a  current  expense  of 
providing  utility  service  and  be  charged 
to  all  ratepayers  of  the  covered  utility  in 
the  same  manner  as  other  current 
operating  expenses  of  providing  such 
utility  service. 

(2)  Other  costs  will  be  charged  as 
determined  by  the  State  Regulatory 
Authority  for  all  regulated  utilities 
covered  by  the  State  Plan  and 
individually  by  each  nonregulated  utility 
covered  by  the  State  Plan.  Such  costs 
include  administrative  and  general 
expenses,  including  those  associated 
with  program  audits. 

(3)  Costs  incurred  by  a  covered  utility 
for  services  carried  out  by  such  utility 
on  behalf  of  the  State  may  be 
reimbursed  by  the  State. 

(c)  Duplication  of  Audits.  'The  State 
Plan  shall  contain  a  provision  stating 
that  a  covered  utility  need  not  conduct 
an  energy  audit  of  a  commercial 
building  which  has  been  previously 
audited  pursuant  to  this  Part  or  pursuant 
to  10  CFR  Part  455  (Grant  Programs  for 
Schools  and  Hospitals  and  Buildings 
Owned  by  Units  of  Local  Government 
and  Public  Care  Institutions). 

§  458.409  Plans  for  participating  building 
heating  suppliers. 

(a)  Requirements.  The  procedures  for 
each  building  heating  supplier  program 
shall  be  identical  to  the  procedures 
required  for  utilities  in  this  Subpart. 

(b)  Participation  and  Withdrawal. 

The  State  Plan,  if  it  covers  building 
heating  suppliers,  shall  include  a 
procedure  by  which  the  Governor  shall 
allow  a  building  heating  supplier  to 
participate  in  the  commerical  part  of  its 
CACS  Program.  The  State  Plan  shall 
also  provide  for  the  voluntary 
withdrawal  of  participating  building 
heating  suppliers  fi'om  the  commercial 
part  of  its  CACS  Program. 

(c)  Waiver  of  Requirements.  The  State 
Plan  shall  contain  a  procedure  by  which 
the  Governor  may  waive  for  any 
participating  building  heating  supplier 
any  requirement  of  Ae  State  Plan, 
except  those  listed  below,  upon  a 
demonstration  to  the  Governor's 
satisfaction  that  the  resources  of  such 
supplier  do  not  enable  it  to  comply  with 
the  particular  requirement.  The 
requirements  which  the  Governor  shall 
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not  waive  with  respect  to  any  building 
heating  supplier  who  chooses  to 
participate  in  the  program  are  those 
established  accor^ng  to: 

(1)  Section  458.406  (Procedures  for 
Investigating  and  Enforcing  Compliance 
with  the  State  Plan); 

(2)  Section  458.403(b)(l)(iiiHvu) 
(Accuracy  of  Auditing  i^ocedures),  for 
those  measures  for  which  a  participating 
building  heating  supplier  performs 
program  audits  for  its  eligible 
commercial  customers; 

(3)  Section  458.405  (Auditor 
Qualification  Requirements);  and 

(4)  The  following  reporting  and  record 
keeping  requirements: 

(i)  Section  458.403(c)(l)(i); 

(ii)  Section  458.403(c](l](ii),  except 
that  the  Governor  may  waive 

§  458.403(c)(l](ii)(E]  concerning  the 
accounting  of  program  costs;  and 

(iii)  Section  458.403(d)  (Record 
Keeping). 

Subpart  E — Energy  Conservation 
Services  for  Multifamily  Dwellings 

§  458.501  Scope  and  coverage. 

(a)  Scope. 

This  Subpart  prescribes  the  minimum 
requirements  for  the  content  of  State 
Plans  regarding  energy  conservation 
services  for  multifamily  dwellings.  The 
State  may  include  additional 
information  and  provide  additional 
requirements  in  the  State  Plan  for 
multifamily  dwellings  in  the  CACS 
Program  if  such  information  and 
requirements  are  not  specifically 
prohibited  by  these  rules  or  by  any 
applicable  law  or  regulation.  All 
references  in  this  Subpart  to  covered 
utilities  apply  to  regulated  and 
nonregulated  covered  utilities  subject  to 
the  State  Plan. 

(b)  Coverage. 

(1)  Regulated  Utilities.  All  regulated 
utilities  providing  utility  service  in  a 
State  which  meet  the  definition  of 
“covered  utility”  in  §  458.105(g)  shall  be 
subject  to  the  State  Plan  and  shall  be 
identified  in  the  State  Plan. 

(2)  Nonregulated  Utilities.  The  State 
Plan  shall  identify  which  nonregulated 
covered  utilities,  if  any,  are  covered 
under  the  State  Plan. 

(3)  Building  Heating  Suppliers.  The 
State  Plan  shall  state  whether  or  not  it 
includes  a  CACS  Program  for  building 
heating  suppliers. 

(4)  ^eruptions.  The  State  Plan  shall 
identify  which  regulated  utilities  have 
been  exempted  pursuant  to  §  458.208  in 
whole  or  in  part  by  the  State  Regulatory 
Authority  finm  providing  services  to 
multifamily  dwellings,  and  which 
nonregulated  utilities  have  been 
exempted  pursuant  to  §  458.307  in  whole 


or  in  part  by  the  Governor  firom 
providing  services  to  multifamily 
dwellings. 

§458.502  Eligibility  for  audit 

(a)  The  State  Plan  shidl  describe  how 
an  eligible  multifamily  dwelling 
customer  may  request  an  audit  Such 
procedures  shall  not  be  so  cumbersome 
as  to  unreasonably  limit  participation. 

(b)  The  State  Plan  shall  require  that 
covered  utilities  and  participating 
building  heating  suppliers  provide,  upon 
request  an  aucfit  to  any  party  who: 

(1)  Is  an  owner  of  a  multifamily 
dwelling, 

(2)  Is  an  eligible  customer  of  such 
public  utility  or  building  heating 
supplier, 

(3)  Agrees  to  provide  to  the  tenants,  if 
any,  of  the  customer’s  multifamily 
dwelling,  the  information  developed  by 
such  audit  concerning  energy  conserving 
operation  and  maintenance  procedures, 
program  measures,  and  State  measures, 
if  any,  applicable  to  the  individual 
dwelling  units  in  such  dwelling,  and 

(4)  Agrees  to  provide  to  each  tenant  of 
the  customer’s  multifamily  dwelling  a 
copy  of  the  Tenant’s  Energy 
Conservation  Information  Package 
supplied  by  the  utility  or  building 
heating  supplier  that  would  conduct  the 
audit. 

(c)  The  State  Plan  shall  include 
procedures  to  provide  that  each  public 
utility  shall  not  be  required  to  conduct 
an  energy  audit  of  a  multifamily 
dwelling  which  has  been  audited 
previously  pursuant  to  this  part  or 
pursuant  to  Chapter  n,  10  CFR  Part  455 
(Grant  Programs  for  Schools  and 
Hospitals  and  Buildings  Owned  by  Units 
of  Local  Government  and  Public  Care 
Institutions). 

§  458.503  Services  provided  by  utiiities 
and  participating  building  heating  auppUers. 

(a)  Information  to  Eligible  Customers. 

(1)  Apartment  Announcement 
Distribution  and  Content 

The  State  Plan  shall  require  each 
covered  utility  and  each  participating 
building  heating  supplier  to  send  to  each 
eligible  multifamily  dwelling  customer, 
no  later  than  12  months  after  approval 
of  the  State  Plan  and  every  two  years 
thereafter  until  January  1, 1990,  an 
Apartment  Announcement  which  shall: 

(i)  List  the  program  measures  and,  if 
any,  the  State  measures  applicable  to 
midtifamily  dwellings. 

(ii)  List  die  energy  conserving 
operation  and  maintenance  procedures 
and  state  that  they  are  of  low  or  no  cost. 

(iii)  Offer  and  describe  the  audit: 

(A)  The  offer  of  the  program  audit 

may  be  conditioned  upon  a 
nondiscriminatory  and  reasonable 


factor  such  as  serving  one  geographic 
area  at  a  time.  At  a  minimum,  the  State 
Plan  shall  contain  procedures  to  assure 
that  all  customers  who  receive  a 
conditional  offer  of  a  program  audit  are 
recontacted  and  receive  an 
unconditional  offer  of  a  program  audit 
within  two  years  of  receiving  the 
conditional  offer. 

(B)  Explain  how  the  eligible  customer 
may  request  the  audit;  and 

(C)  List  the  direct  cost,  if  any,  of 
receiving  the  service. 

(iv)  Include  a  brief  explanation  of.  the 
benefits  of  the  Federal  energy  tax 
credits,  and  a  description  of  who  is 
eligible  for  them.  This  explanation 
should  include  at  least  the  following 
information: 

The  Energy  Tax  Act  of  1978  provides 
a  residential  energy  credit  for  insulation, 
certain  other  energy-conservation 
components,  and  certain  renewable 
energy  source  property  expenditures 
made  in  connection  with  die  taxpayer’s 
principal  residence.  In  the  case  of 
insulation  and  other  energy  conserving 
components,  the  credit  is  15  percent  of 
the  first  $2,000  of  expenditures,  or  a 
maximum  credit  of  $300.  In  the  case  of 
solar,  wind,  and  geothermal  energy 
expenditures,  the  credit  is  40  percent  of 
the  first  $10,000  spent,  for  a  maximum 
credit  of  $4,000. 

(v)  Include  a  brief  explanation  of  the 
benefits  of  the  Weatherization 
Assistance  Program  for  Low  Income 
Persons,  10  CFR  Part  440,  and  a  brief 
description  of  who  is  eligible  for  such 
assistance. 

(vi)  Not  include  any  advertising  for 
the  sale,  installation  or  financing  by  any 
supplier,  contractor,  or  lender  (including 
the  covered  utility)  of  any  energy 
conservation  measure,  renewable 
resource  measure.  State  measure,  or 
energy  conserving  practice;  however,  if 
the  covered  utility  or  participating 
heating  supplier  dances  the  sale  or 
installation  of  such  measures,  the 
Apartment  Annoimcement  may  so  state. 

(vii)  Not  include  any  information 
regarding  any  product  which  is  not  an 
energy  conservation  measure,  a 
renewable  resource  measure,  a  State 
measure,  or  an  energy  conserving 
operation  and  maintenance  procedure. 

(viii)  Include  information  on  loans  and 
grants  available  through  the  Solar 
Energy  and  Energy  Conservation  Bank. 

(ix)  Include  information  on  any  other 
loan  grant  programs  available  at  the 
State  or  local  level. 

(x)  Include  a  notice  that,  in  order  to 
receive  the  audit,  the  owner  must  agree 
to  make  any  results  of  the  audit 
applicable  to  an  individual  dwelling  unit 
available  to  the  tenant  of  such  unit 
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(2)  Supplemental  Apartment 
Announcement 

The  State  Plan  shall  require  that  a 
supplement  to  the  Apartment 
Announcement  shall  be  provided  to 
eligible  multifamily  customers  that  have 
requested  an  audit  This  supplement  will 
contain  information  designed  to  show 
how  landlords  and  tenants  may  share  in 
the  benefits  of  energy  conservation,  and 
will  include  sample  landlord/tenant 
agreements  showing  how  such  benefits 
may  be  shared. 

(3)  Tenant's  Energy  Conservation 
Information  Package,  Distribution  and 
Content 

The  State  Plan  shall  require  each 
covered  utility  and  each  participating 
building  heating  supplier  to  supply  to 
each  customer  who  receives  an  audit 
under  this  subpart  for  distribution  by 
such  customer  to  each  tenant  in  the 
customer’s  multifamily  dwelling,  a 
Tenant’s  Energy  Conservation 
Information  Package  (Information. 
Package).  The  Information  Package 
shall: 

(i)  List  the  energy  conservation 
measures  and  energy  conserving 
operation  and  maintenance  procedures 
applicable  to  multifamily  dwellings. 

(ii)  Explain  how  each  of  these 
measures  or  procedures  would  affect  the 
level  of  utility  service  the  tenant 
receives. 

(iii)  Contain  a  pamphlet  describing 
how  tenemts  may  conserve  energy  in 
their  apartments. 

(iv)  Contain  low-cost/no-cost 
information. 

(v)  Contain  information  on  tax  credits 
and  weatherization  programs  for 
renters. 

(4)  Alternative. 

The  State  Plan  may  contain  an 
alternative  requirement  for 
disseminating  program  information  that 
shall  be  used  instead  of  the  Information 
Package  described  in  §  458.503(a)(3),  if 
the  Secretary  determines  that  such 
alternative  requirement  fulfills  the  same 
functions  as  the  Information  Package  in 
an  equivalent  manner. 

(5)  New  Customers. 

(i)  A  new  customer  is  a  person  who 
becomes  an  eligible  customer  after 
initial  distribution  of  the  Apartment 
Aimouncement  but  before  January  1, 
1990. 

(ii)  The  State  Plan  shall  require  that 
each  covered  utility  and  participating 
building  heating  supplier  send  an 
Apartment  Announcement  which  meets 
the  requirements  of  this  section  to  each 
new  customer  within  60  days  of  such 
customer  becoming  a  new  customer. 

(iii)  The  State  Plan  shall  require  that 
covered  utilities  and  participating 
building  heating  suppliers  inform  each 


new  customer  that  upon  request  the 
customer  may  receive  a  copy  of  the 
results  applicable  to  the  new  customer’s 
dwelling  imit  of  any  program  audit  of 
the  customer’s  building  which  the 
covered  utility  or  participating  heating 
supplier  may  have  performed  pursuant 
to  the  State  Plan  and  require  fiiat  upon 
such  a  request  such  utility  or  heating 
supplier  provide  such  results. 

(b)  Energy  Audits. 

(1)  Requirements  for  Program  Audits. 

The  State  Plan  shall  describe  the 
program  audit  services  to  be  offered  by 
covered  utilities  and  participating 
building  heating  suppliers  and  shall 
require  at  a  minimum  that  each  covered 
utility  and  participating  building  heating 
supplier  provide  to  each  eligible 
multifamily  customer  a  comprehensive 
program  audit  which  addresses  all 
applicable  energy  conserving  operation 
and  maintenance  procedures,  program 
measures  and  State  measures,  if  any, 
upon  request  by  such  eligible  customer. 

(i)  The  State  I^an  shall  require  that,  in 
each  program  audit,  the  auditor 
determines  which  of  the  energy 
conserving  operation  and  maintenance 
procedures  would  save  energy  in  the 
multifamily  dwelling,  inform  die  eligible 
customer  of  such  changes  in  building 
operation  and  maintenance,  emphasize 
the  importance  of  the  changes  and 
recommended  that  they  be 
accomplished  before  the  installation  of 
any  program  measure  or  State  measure. 

(ii)  The  State  Plan  shall  require  that, 
in  each  program  audit,  the  auditor 
determine  the  applicability  of  each 
program  measure  in  the  multifamily 
dwelling.  If  the  program  measure  is  not 
applicable,  then  the  requirements  of  this 
section  to  provide  estimates  of  the  cost 
and  savings  of  the  installation  of  such 
measures  in  such  multifamily  dwelling 
need  not  apply. 

A  program  measure  is  applicable  in  a 
multifamily  dwelling  if: 

(A)  The  measure  is  not  already 
present  in  the  multifamily  dwelling. 

(B)  Installation  of  the  measure  is  not  a 
violation  of  federal.  State,  or  local  law 
or  regulation. 

(C)  With  respect  to  lighting  systems, 
the  existing  lighting  levels  exceed  the 
applicable  State  regulations,  if 
incandescent  lighting  is  present  in 
general  use,  if  mercury  lighting  is  , 
present  in  general  use,  if  outdoor 
lighting  or  security  lighting  is  done  with 
other  than  high  or  low  pressure  sodiiun 
lighting,  (for  all  instances  of  fluorescent 
lighting)  where  low  energy  lamps  or 
ballasts  are  not  in  use. 

(D)  With  respect  to  ceiling  insulation, 
the  difference  between  the  effective  R- 
value  of  any  existing  insulation  and  the 
program  measure  level  for  that  building 


is  R-11  or  more.  If  it  is  not  possible  to 
determine  the  existing  insulation  level 
then  analysis  is  not  required. 

(E)  Wim  respect  to  wall  insulation, 
there  is  no  insulation  in  a  substantial 
portion  of  the  exterior  walls  and  it  is 
practical  to  insulate  the  wall. 

(F)  With  respect  to  water  heater  . 
insulation,  the  remaining  useful  life  of 
the  water  heater  appears  to  the  auditor 
to  be  at  least  three  years  and  space  is 
available  around  the  water  heater  to 
install  insulation. 

(G)  With  respect  to  steam/condensate 
pipe  insulation,  the  existing  insulation 
level  is  less  than  the  thermal  equivalent 
of  one  inch  of  fiberglass. 

(H)  With  respect  to  hot  water  pipe 
insulation  with  the  presence  of  a 
continuous  hot  water  circulator,  the 
insulation  level  is  less  than  the  thermal 
equivalent  of  one  inch  of  fiberglass. 

(I)  With  respect  to  window  heat  gain 
and/or  loss  retardants,  the  building  has 
mechanical  cooling. 

(J)  With  respect  to  automatic  energy 
control  systems,  there  is  the  capability 
to  reduce  the  period  of  consiunption  of 
energy  for  lighting,  heating,  or  cooling 
systems  through  automatic  time 
regulation;  or  the  capability  to  reduce 
the  rate  of  consiunption  of  energy 
through  equipment  modulation  based  on 
inside  or  outside  temperature  and/or 
humidity  or  building  occupancy;  or  the 
capability  to  reduce  electricity  costs 
through  regulation  of  demand;  or  the 
capability  to  reduce  costs  through 
regulation  of  demand;  or  the  capability 
to  reduce  mechanical  heating  or  cooling 
requirements  through  replacement  with 
outside  air  based  on  inside  or  outside 
temperature  and/humidity. 

(K)  With  respect  to  equipment 
associated  widi  automatic  energy 
control  systems  which  is  required  to 
operate  steam,  hydronic  or  ventilating 
systems,  there  is  an  applicable 
automatic  energy  control  system  whose 
function  requires  or  can  be  enhanced  by 
electrical  or  mechanical  equipment. 

(L)  With  respect  to  replacement 
burners,  furnaces,  boilers,  or  any 
combination  thereof,  the  existing  burner, 
furnace,  boiler  or  combination  are 
approximately  five  years  old  or  older. 

(M)  With  respect  to  flue  opening 
modifications,  the  furnace  combustion 
air  is  taken  fi‘om  a  conditioned  area. 

(N)  With  respect  to  energy  recovery 
systems  (which  may  include  but  not  be 
limited  to,  water-to-water,  air-to-air  and 
other  heat  recovery  systems),  there 
exists  a  source  presently  disposed  to  the 
atmosphere  or  to  waste  water,  while  a 
building  energy  requirement  exists 
which  can  be  met  with  the  waste  energy 
in  a  manner  that  reduces  total  building 
energy  consumption,  and  after  other 
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measures  for  reducing  the  wasted 
energy  have  been  considered,  and  is  in 
compliance  with  all  applicable  building, 
health,  and  safety  codes. 

(O)  With  respect  to  cogeneration 
systems  which  produce  electricity,  as 
well  as  steam  or  other  forms  of  thermal- 
or  mechanical  energy,  there  exists  a 
ratio  of  kilowatt  electrical  demand  to 
thermal  demand  of  one  kilowatt  to  the 
range  of  4,000  to  12,000  BTlTs  thermal 
and  the  demand  is  coincident  on  an 
annual  basis. 

(P)  With  respect  to  wind  energy 
devices:  the  estimated  average  annual 
wind  resource  in  the  vicinity  of  the  site 
is  10  miles  per  hour,  or  greater,  adjusted 
to  10  meters  (33  feet)  above  ground 
level;  and  there  are  no  major  wind 
obstructions  over  55  feet  Idgh,  greater 
than  30  feet  wide,  within  100  feet  of  a 
potential  location  for  the  wind  energy 
device. 

(Q)  With  respect  to  active  solar 
heating  systems,  or  combined  active 
solar  systems,  a  site  exists  on  or  near 
the  building  which  is  free  of  major 
obstruction  to  solar  radiation  and  the 
building  has  a  space  heating  system 
other  than  a  steam  heating,  electric 
resistance  radiant  heating,  or  electric 
resistance  baseboard  heating  system. 

(R)  With  respect  to  active  domestic 
hot  water  systems,  a  site  exists  on  or 
near  the  building  which  is  free  of  major 
obstruction  to  solar  radiation. 

(S)  With  respect  to  solaria/sunspace 
systems,  the  building  has  a  South-facing 
ground  level  wall,  which  is  free  of  major 
obstruction  to  solar  radiation. 

(T)  With  respect  to  replacement 
central  air  conditioners,  the  building  has 
a  central  air  conditioner  that  is 
approximately  five  years  old  or  older. 

(U)  The  above  applicability  criteria 
may  in  a  State  Plan  be  expanded  or 
restricted,  subject  to  the  approval  of  the 
Secretary.  If  a  large  residential  building 
customer  covered  by  the  RCS  Program 
requests  a  CACS  type  audit,  the  auditor 
may  substitute  alternative  applicability 
criteria  for  those  contained  in  C,  G.  J,  K, 
N,  and  O. 

(iii)  The  State  Plan  shall  require  that 
each  estimate  of  energy  cost  savings 
and  of  installation  costs  provided  as  a 
result  of  a  program  audit  be  based  on  an 
adequate  assessment  including  actual 
measurements  or  inspections,  as 
appropriate,  performed  onsite  by  the 
auditor,  of  the  building  shell,  the  lighting 
system  and  of  the  space  heating,  space 
cooling,  and  water  heating  equipment 

(iv)  The  State  Plan  shall  contain 
procedures  to  assure  that  the  estimates 
of  energy  cost  savings  and  of 
installation  costs  and  any  other 
economic  calculation  provided  as  a 
result  of  a  program  audit  shall  be  based 


on  t^ical  recent  local  electricity  rates, 
reasonable  real  energy  cost  escalation 
rates  that  are  likely  to  be  experienced 
by  the  eligible  customer,  typical  local 
prices  for  materials  and  installation  of 
program  measures,  and  typical  local 
climate  data  for  the  eligible  customer’s 
location. 

(v)  The  State  Plan  shall  require  that 
the  estimates  of  energy  cost  savings  for 
active  solar  space  heating  systems,  solar 
domestic  hot  water  systems,  and 
combined  active  solar  space  heating  and 
solar  domestic  hot  water  systems  be 
based  on  the  calculation  procedures 
contained  in  the  HUD  Intermediate 
Minimum  Property  Standards 
Supplement,  Solar  Heating  and 
Domestic  Hot  Water  Systems,  4930.2, 
1977  Edition;  U.S.  Department  of 
Housing  and  Urban  Development,  or 
equivalent  calculation  procedures, 
included  in  the  State  Pl6ui  and  approved 
by  the  Secretary. 

(vi)  The  State  Pltui  shall  contain 
procedures  to  assure  the  validity  of  the 
program  audit  Mnth  respect  to  aU 
program  measures  and  shall  contain 
eithen 

(A)  A  brief  description  of  the  program 
audit  procedures  which  shall  be 
followed  imder  the  State  Plan  and  a 
detaUed  description  of  the  method 
which  will  be  used  by  the  State  to 
assure  the  accuracy  of  these  procedures; 
or 

(B)  A  detailed  description  of  the 
program  audit  procedures  which  shall 
be  followed  under  the  State  Plan, 
subject  to  the  approval  of  the  Secretary 
as  to  their  validity;  and 

(C)  A  certification  that  the  State  has 
sought  the  approval  of  the  Secretary  as 
to  the  accuracy  of  the  program  audit  ’ 
procedures. 

(D)  For  the  purposes  of 

§  458.503(b](l)(vi],  the  term  ’’program 
audit  procedures"  means  the 
measurements  or  inspections  which  the 
auditor  must  make  in  a  customer’s 
building  and  the  calciilations  which 
must  be  performed  in  making  energy 
costs  savings  estimates. 

(vii)  The  State  Plan  shall  require  that 
any  cost  and  savings  estimate  for  any 
applicable  furnace  efficiency 
modification  to  a  gas  or  oil  furnace  or 
boiler  be  based  on  an  evaluation  of  the 
seasonal  efficiency  of  such  furnace  or 
boiler.  This  seasonal  efficiency  shall  be 
based  on  estimated  peak  (tuned  up) 
steady  state  efficiency  corrected  for 
cycling  losses.  Steady  state  efficiency 
shall  be  derived  from  manufacturer’s 
design  data  and  observation  of  the 
furnace  components,  or  alternatively,  by 
a  flue  gas  analysis  of  measured  flue  gas 
temperature  and  carbon  dioxide  content 


(viii)  ’The  State  Plan  shall  require  that 
detailed  costs  and  savings  estimates  be 
calculated  for  the  applicable  program 
measures  identified  in  §  458.503 
(b)(2)(xvi).  The  State  Plan  shall  require 
that  the  detailed  analysis  calculations 
be  consistent  with  accepted  engineering 
practice.  'The  analytic  approach  shadl 
not  be  limited  to  exclude  systematized 
procedures,  including  computer-based 
analysis. 

(ix)  The  State  Plan  shall  require  that 
the  auditor  provide  at  least  installation 
costs  and  energy  savings  estimates 
based  on  typical  practice  for  any  energy 
consuming  function  within  the  building, 
including  but  not  limited  to  the 
measures  identified  in  Subpart  A 105,  if 
the  function  accounts  for  more  than  ten 
percent  of  the  total  building  energy 
consumption. 

(2)  Results  of  Program  Audits. 

The  State  Plan  shall  require  that  the 
auditor  deliver  the  following  information 
in  writing,  to  each  eligible  customer  who 
receives  a  program  audit  upon 
completion  of  the  audit  *1110  State  Man 
shall  reqiiire  that  the  auditor  offer  to  the 
eligible  customer  an  opportunity  to 
discuss  the  audit  results  if  the  customer 
requests  an  explanation. 

(i)  An  estimate  of  the  type,  quantity, 
and  rate  of  energy  consumption  of  the 
eligible  customer’s  building. 

(ii)  A  determination  of  the  total  BTU’s 
of  fuel  consumed  by  the  building,  as 
measured  at  the  building  line,  of  the 
energy  use  in  BTU’s  per  square  foot  of 
building  floor  space  as  well  as 
description  of  die  BTU’s  consumed  by 
each  fiiel  as  a  proportion  of  total  BTU’s 
and  of  the  costs  of  each  fuel  as  a 
proportion  of  total  costs,  and  an 
estimate  of  the  proportions  of  each  fuel 
that  are  consumed  by  at  least  the 
following  end-uses;  space  heating,  space 
cooling,  ventilation,  Ughting,  and 
domestic  hot  water.  TUs  estimate  may 
be  based  on  typical  practice  of  buildings 
of  the  same  type  and  climate. 

(iii)  Notice  as  to  the  availability  of 
Government  sponsored  low-interest 
loans,  weatherization  programs, 
competitive  grimts,  applicable  tax 
credits  and  other  forms  of  assistance 
which  may  reduce  implementation  cosis. 

(iv)  Guidance  to  implementation  of 
recommended  measures.  This  activity 
may  include  methods  of  finding,  and 
evaluating  contractors,  suppliers  and 
financing  institutions. 

(v)  An  estimate  of  the  cost  and 
savings  that  the  eligible  building  may 
experience  with  adoption  of  appropriate 
changes  in  building  operation  and 
maintenance. 

(vi)  An  estimate,  based  on  the 
calculation  procedures  determined 
pursuant  to  S  458.503(b)(l)(viii),  of  the 
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total  installed  cost  of  each  applicable 
program  measure  identified  in 
§  458.503(b)(2)(xvi). 

(vii)  An  estimate,  based  on  the 
calculation  procedures  determined 
pursuant  to  §  458.503(b)(l](viii),  of  the 
energy  savings  which  would  occur 
during  the  first  year  from  installation  of 
each  applicable  program  measure 
identified  in  §  458.503(b](2)(xvi). 

(viii]  An  estimate,  based  on  typical 
practice  of  similar  building  types  in  the 
same  climate  zone,  of  the  total  installed 
cost  of  the  measure  expressed  in  range 
of  dollars  for  the  applicable  program 
measures  identified  in 
§  458.503(b)(2Kxvii). 

(ix)  An  estimate  of  the  savings  in 
energy  costs,  based  on  typical  practice 
of  similar  building  types  in  the  same 
climate  zone,  which  would  occur  during 
the  first  year  from  installation  of  each 
applicable  program  measure  identified 
in  §  458.503(bK2)(xvii) 

(x)  An  estimate  of  the  simple  payback 
period  of  each  applicable  program 
measure,  taking  into  account  the 
interactions  among  the  various 
measures.  The  simple  payback  period  is 
calculated  by  dividing  the  estimated 
total  cost  of  the  measure,  as  determined 
pursuant  to  §  458.503(b)(2)(vi)  or 

§  458.503(b](2](viii],  by  &e  estimated 
annual  cost  saving  accruing  from  the 
measure,  as  determined  pursuant  to 
§  458.503(b)(2)(vii]  or  §  458.503(bK2)(bc). 
Other  economic  analyses,  such  as  life- 
cycle  costing,  which  consider  all  costs 
and  cost  savings,  such  as  maintenance 
costs  and/or  savings,  resulting  from  an 
energy  conservation  measure,  are 
recommended,  but  not  required. 

(xi)  The  following  disclosure  or  its 
equivalent:  “The  procedures  used  to 
make  these  estimates  are  consistent 
with  DOE  criteria  for  apartment  energy 
audits  or  have  been  evaluated  by  the 
State  for  accuracy.  However,  the  actual 
installation  costs  you  incur  and  energy 
savings  you  realize  from  installing  these 
measures  may  be  different  fi'om  the 
estimates  contained  in  this  audit  report. 
Although  the  estimates  are  based  on 
measurements  of  your  building,  they  are 
also  based  on  assumptions  which  may 
not  be  totally  correct  for  your 
establishment." 

(xii)  An  estimate  of  the  annual  normal 
maintenance  costs,  if  any,  of  each 
applicable  program  measure. 

(xiii)  Widi  respect  to  a  program  audit 
addressing  an  applicable  solar  domestic 
hot  water  system  or  active  solar  space 
heating  system,  or  combination  thereof, 
a  description  of  the  solar  system 
assumed  by  the  auditor  in  preparing 
energy  savings  estimates  whi^  shall 
include  the  following  information: 

(A)  Square  feet  of  collector; 


(B)  Collector  characteristics,  including 
glazipg  materials  and  other  collector 
materials; 

(C)  Any  storage  system  needed, 
including  the  capacity  of  storage; 

(D)  Any  freeze  protection  needed; 

(E)  The  estimated  percent  of  the  space 
and/or  water  heating  load  to  be  met  by 
solar  energy; 

(F)  Any  physical  connections  needed 
with  existing  heating  systems; 

(G)  Any  site  preparation  needed;  and 

(H)  If  the  results  are  based  on  a 
simulation,  the  following  disclosure  or 
its  equivalent: 

The  energy  cost  savings  estimates  you 
receive  are  based  on  systems  which  may  be 
different  from  the  ones  you  purchase.  Also, 
these  estimates  were  not  determined  using 
actual  conditions  but  using  simulated 
mesurements.  Therefore,  the  cost  savings  we 
have  estimated  may  be  different  from  the 
savings  which  actually  occur. 

(xiv)  With  respect  to  a  program  audit 
addressing  and  applicable  passive  solar 
space  heating  and  cooling  system: 

(A)  The  generic  designation  and  a 
pictoral  description  of  the  particular 
system  considered  by  the  auditor, 

(B)  The  estimated  percent  of  the 
heating  load  to  be  met  by  such  system, 

(C)  The  approximate  dimensions  of 
such  system, 

(D)  Collection  storage  characteristics, 
including  the  recommended  heat 
capacity  of  storage,  and 

(E)  The  disclosure  provided  in 
§  458.503(b)(2){xiii)(H). 

(xv)  With  respect  to  a  program  audit 
addressing  an  applicable  wind  energy 
device: 

(A)  Installation  cost  estimates  as 
required  in  §  458.403(b)(2)(viii)  based  on 
commercially  available  wind  devices  of 
kilowatt  rating  appropriate  to  the  level 
of  electricity  consumption  in  the 
customer's  building; 

(B)  Estimates  of  energy  cost  savings 
as  required  in  S  458.403(b)(2](ix], 
provided  in  the  form  of  a  fimction  of 
average  yearly  wind  speeds  for  the 
system  used  in  §  458.403(b)(2](xv)(A]; 

(C)  A  description  of  the  t^e  of  wind 
energy  device  used  by  the  auditor  in 
preparing  the  energy  saving  estimates, 

(D)  The  average  yearly  wind  speed  as 
indicated  by  the  appropriate  Wind 
Energy  Resource  Atlas  for  the  region, 
and  the  relationship  between  that  data 
and  the  likely  wind  speeds  at  the 
residence,  or 

(E)  The  average  yearly  wind  speed  at 
the  nearest  qualified  measuring  station 
and  the  relationship  between  that  data 
and  the  likely  wind  speeds  at  the 
residence.  A  qualified  measuring  station 
is  one  which  meets  the  following 
requirements; 


(1)  The  anemometer  is  located  no  less 
than  6  meters  (19.8  feet]  above  ground 
level: 

(2)  Data  used  to  determine  the  annual 
average  wind  speed  has  been  collected 
for  one  year  or  more;  and 

(3)  Calibration  of  the  data  collection 
and  recording  instrument[s)  had  been 
certified  by  the  instrument 
manufacturer(s]  at  the  time  of  purchase. 

(xvi)  A  detailed  analysis,  developed 
pursuant  to  §  458.503(b][l)(viii)  shall  be 
provided  for  the  following  energy 
conservation  measures,  except  where 
the  applicability  criteria  militate 
otherwise: 

(A)  Lighting  systems, 

(B)  Caulking  and  Weatherstripping, 

(C)  Ceiling,  roof  and  wall  insulation, 

(D)  Storm  windows  and  storm  doors, 
and 

(E)  Hot  water/steam/condensate  pipe 
insulation. 

(xvii]  The  following  measures  shall  be 
audited  for  cost  and  savings  estimates 
determined  pursuant  to  typical  practice 
in  similar  building  types  in  the  same 
climate  zone; 

(A)  Hot  water  generation  and 
distribution  system; 

(B)  Furnance,  or  utility  plant  and 
distribution  system,  modifications, 
including  replacement  burners,  furnaces, 
boilers,  or  any  combination  thereof, 
which  substantially  increase  the  energy 
efficiency  of  the  heating  system;  devices 
for  modifying  flue  openings  which  will 
increase  the  energy  efficiency  of  the 
heating  system;  intermittent  pilot 
ignition  devices  (UD's)  which  replace 
standing  gas  pilot  lights;  and  devices  for 
modifying  and  improving  the  air- 
conditioning  and  air-handling  systems 
which  may  include  but  are  not  limited  to 
enthalpy  controls,  economizers  and 
various  load  management  techniques. 

(C)  Heat  absorbing  or  heat  reflecting 
window  and  door  systems,  reductions  in 
glass  area,  and  other  window  and  door 
system  modifications; 

(D)  Automatic  energy  control  systems 
(which  include,  but  are  not  limited  to, 
computer  control  systems,  time  clocks, 
thermostats,  and  damper  motors); 

(E)  Equipment,  associated  with 
automatic  energy  control  systems,  which 
is  required  to  operate  variable  steam, 
hydronic,  or  ventilating  systems; 

(F)  A  solar  energy  system,  as  defined 
in  section  504(8]  of  the  Solar  Energy  and 
Energy  Conservation  Bank  Act; 

(G)  Energy  recovery  systems  (which 
may  include,  but  are  not  limited  to, 
water-to-water,  air-to-air  and  other  heat 
recovery  systems];  and 

(H)  Cogeneration  systems  which 
produce  electricity,  as  well  as  steam  or 
other  forms  of  thermal  or  mechanical 
energy,  and  which  meet  such  fuel 
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efficiency  requirements  as  the  Secretary 
may,  by  rule,  prescribe. 

(c)  Reporting  and  Record  Keeping 
Requirements 

(1)  Reporting.  The  State  Plan  shall 
contain  provisions  to  assure  that  a 
report  is  submitted  to  the  Secretary  on 
July  1, 1981,  and  annually  thereafter 
through  July  1, 1990.  The  report  shall 
contain  the  following  information  for  the 
twelve-month  period  ending  the 
preceding  April  1,  except  that  the 
Secretary  may  waive  any  of  the 
reporting  requirements,  in  approving  the 
State  Plan,  for  good  cause: 

(i)  Any  revision  to  the  list  of  covered 
utilities  and  a  list  of  participating 
building  heating  suppliers  subject  to  the 
State  Plan; 

(ii)  For  each  covered  utility  or 
participating  building  heating  supplier. 

(A)  The  approximate  number  of 
eligible  multifamily  dwelling  customers 
and,  if  available,  the  percentage  of  those 
customers  for  whom  the  utility  or 
heating  supplier  is  the  primary  heating 
fuel  supplier, 

(B)  A  copy  of  the  Apartment 
Announcement  distributed  to  eligible 
multifamily  dwelling  customers; 

(C)  The  number  of  eligible  multifamily 
dwelling  customers  who  have  requested 
an  audit  and  the  number  of  requests  the 
utility  or  participating  building  heating 
supplier  has  fulfilled; 

(D)  The  number  and  function  of 
people  assigned  to  the  covered  utility’s 
or  participating  building  heating 
supplier’s  program,  including  part-time 
employees;  and 

(E)  The  costs  incurred  by  the  utility  or 
building  heating  supplier  in  providing 
audits  under  the  CACS  Program 
including  separately  those  costs  paid  by 
individual  customers  for  services 
received  and  those  costs  paid  by  ail 
ratepayers. 

(iii)  The  number  and  nature  of 
complaints  by  eligible  multifamily 
dwelling  customers  against  the  utility 
which  have  been  handled  through  the 
procedures  established  under 

§  458.503(d); 

(iv)  A  brief  description  of  the  status  of 
activities  carried  out  pursuant  to 

§  458.505  (Qualification  Procedures  for 
Auditors]  including  whether  sufficient 
qualified  personnel  are  available  for 
program  needs,  the  reasons  for  any 
shortages  and  the  proposed  resolution  of 
any  such  shortage  problem; 

(v)  The  cost  to  the  State  of  developing 
and  implementing  the  State  Plan;  and 

(vi)  A  citation  to  and  brief  description 
of  any  State  or  local  law  or  regulation 
relevant  to  the  State  Plan  emd  the  status 
of  any  proposed  State  or  local 
legislation  or  regulation  relevant  to  the 
State  Plan. 


(2)  Record  Keeping.  The  State  Plan 
shall  contain  procedures  to  assure  that 
the  following  records  are  kept  for  the 
periods  indicated  6md  made  available  to 
the  Secretary  upon  request,  except  that 
the  Secretary  may  for  good  cause  waive 
any  of  the  record  keeping  requirements 
in  approving  the  State  Plan: 

(i)  The  name  and  address  of  each 
eligible  multifamily  dwelling  customer 
who  receives  a  program  audit,  which 
shall  be  kept  for  ten  years  from  Jhe  date 
of  such  program  audit; 

(ii)  A  copy  of  the  data  collected  during 
the  audit,  and  a  copy  of  the  estimates  of 
costs  and  savings  presented  to  the 
customer,  which  shall  be  kept  for  ten 
years  from  the  date  of  such  program 
audit; 

(iii)  The  amount  and  cost  of  fuel 
purchased  each  month  or  other  billing 
period  for  the  twelve  months  following 
each  program  audit  for  each  eligible 
multifamily  dwelling  customer,  which 
shall  be  kept  for  two  years  fi'om  the  date 
of  such  program  audit,  and 

(iv)  The  names  of  the  invididuals  who 
have  met  the  qualification  criteria 
described  in  §  458.505.  These  records 
shall  be  updated  within  a  reasonable 
period  of  time  following  each 
implementation  of  the  qualification 
procedures. 

(d)  Complaints  Processing 
Procedures. 

The  State  Plan  shall  contain  ‘ 
procedures  for  resolving  complaints 
against  utilities.  The  complaint 
resolution  procedures  should  use  the 
procedures  established  under  the  RCS 
Program.  §  456.315,  as  much  as 
practicable. 

§  458.504  Addition  of  measures  by  states. 

(a)  The  State  may  require  or  allow 
covered  utilities  participating  building 
heating  suppliers  to  offer  services  for 
State  measures  in  conjunction  with  the 
CACS  Program  subject  to  the  approval 
of  the  Secretary  in  the  State  Plan. 

(b)  The  Secretary  ifiay  approve  a  State 
measure  to  be  offered  in  conjunction 
with  the  CACS  Program  if: 

(1)  The  measure  is  an  energy 
conservation  measure; 

(2)  The  measure  is  a  renewable 
resource  measure;  or 

(3)  The  State  Plan  contains  the 
following:  (i)  Information  demonstrating 
that  the  measure  effectively  saves 
nonrenewable  energy  sources  and  does 
not  increase  the  consumption  of  oil; 

(ii)  A  method  for  adequately  ensuring 
safe  installation  and  use  of  such 
measure; 

(iii)  Adequate  assurances  that  offering 
such  measure  in  conjunction  with  the 
CACS  Program  will  not  adversely  affect 
the  environment,  competition  or  the 


CACS  Program  in  the  State  and  will  not 
increase  the  cost  to  an  eligible  customer 
of  a  program  audit  under  the  CACS 
Program;  and 

(iv)  An  adequate  analysis  of  the 
effects  on  the  environment  of  offering 
the  State  measures  in  conjunction  with 
the  CACS  Program. 

(c)  The  State  plan  shall  describe  how 
the  State  measures  are  to  be  offered  in 
conjunction  with  the  CACS  Program. 

§  458.505  Auditor  qualification 
requirements. 

(а)  The  State  Plan  shall  provide  for  an 
auditor  training  course.  At  a  minimum, 
course  content  shall  assure  that  a 
successful  trainee  will  have  gained  the 
following:  (1)  A  general  understanding 
of  the  three  types  of  heat  transfer  and 
the  effects  of  temperature  and  humidity 
on  heat  transfer, 

(2)  A  general  understanding  of 
multifai^y  construction  terminology 
and  components; 

(3)  A  general  knowledge  of  the 
operation  of  the  heating  and  cooling 
systems  used  in  the  multifamily 
building; 

(4)  A  general  knowledge  of  the 
different  types  of  each  applicable 
program  and  State  measure,  of  the 
advantages,  disadvantages  and 
applications  of  each; 

(5)  The  capacity  to  conduct  the  audit 
as  required  in  §  458.503(b),  including:  (i) 
A  familiarity  with  the  energy  conserving 
practices  and  energy  conserving 
operation  and  maintenance  procedures 
required  to  be  audited  for, 

(ii)  The  capability  to  determine  the 
applicability  of  the  program  measures 
'and  any  State  measures;  and 

(iii)  A  proficiency  in  the  pertinent 
auditing  procedures,  as  prescribed  in  or 
pursuant  to  the  State  Plan,  for  each 
applicable  program  and  State  measure. 

(б)  Where  a  furnace  efficiency 
modification  is  an  applicable  program 
measure,  and  the  source  of  fuel  for  the 
existing  furnace  or  boiler  is  either  gas  or 
oil,  a  working  ability  to  calculate  the 
steady  state  efficiency  of  the  furnace  or 
boiler  as  required  by  §  458.503(b](l](vii); 

(7)  Where  a  renewable  resource 
measure,  other  than  wind  energy 
devices,  is  an  applicable  program  or 
State  measure,  an  understanding  of  the 
nature  of  solar  energy  and  its 
multifamily  dwelling  applications, 
including:  (i)  Insulation, 

(ii)  Shading, 

(iii)  Heat  capture  and  transport,  and 

(iv)  Where  appropriate,  heat  transfer 
for  hot  water  and  space  heating. 

(8)  Where  a  wind  energy  device  is  an 
applicable  program  or  State  measure,  an 
understanding  of  the  nature  of  wind 
energy  and  its  multifamily  dwelling 
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applications,  including:  (i)  Wind 
availability, 

(ii)  Effects  of  obstruction, 

(iii)  Wind  capture, 

(iv)  Power  generation,  and 

(v)  Interfaces  with  residential  and 
utility  power  lines. 

(9)  A  general  understanding  of  the 
applicability  of  air-to-air,  water-to-water 
and  air-to-water  heat  exchangers  and 
tlie  criteria  for  cost-effective 
applications. 

(10)  A  general  knowledge  of 
pneumatic,  electrical  and  hydronic 
control  systems  and  their  applicability 
to  automatic  energy  control  systems. 

(11)  The  ability  to  recognize  the 
compatibility  between  process  heat 
loads  and  electrical  loads  in  the  eligible 
building  population  and  to  recognize 
when  the  criteria  for  potential 
applicability  is  appropriate. 

(12)  A  general  knowledge  of  lamps 
and  lighting  systems  used  in  multifamily 
dwellings. 

(13)  A  general  knowledge  of  the 
functions  and  operating  characteristics 
and  the  various  modes  and  symptoms  of 
failures  of  steam  traps  in  multifamily 
dwellings. 

(14)  Where  an  automatic  energy 
control  system  is  an  applicable  measure, 
an  understanding  of  the  relationships 
betw'een  heating,  air-conditioning  and 
lighting  systems  and  the  common 
elements  which  require  system 
automation. 

(b)  Each  State  may  determine  whether 
to  teach  the  course  in  the  entirety  or  in 
parts,  and  the  State  Plan  shall  indicate 
how  each  subject  in  §  458.505(a)  will  be 
taught. 

(c)  The  State  Plan  shall  specify  how 
course  content  whall  be  monitored  to 
ensure  compliance  with  the 
requirements  of  §  458.505(a)  above. 

(d)  The  State  Plan  shall  describe  the 
following:  (1)  Length  of  training  program, 

(2)  Name  of  entity  which  developed 
the  curriculum, 

(3)  Subject  areas  covered, 

(4)  How  trainers  shall  be  selected, 

(5)  An  estimate  of  how  many  trainers 
will  be  required,  and 

(6)  A  description  of  the  facilities  and 
materials  to  be  used. 

§  458.506  Procedures  for  investigating 
and  enforcing  compiiance  with  the  S^te 
Plan. 

(a)  The  State  Plan  shall  require  each 
covered  utility  and  participating 
building  heating  supplier  to  comply  with 
the  State  Plan. 

(b)  The  State  Plan  shall  contain 
adequate  procedures  for  investigating 
and  enforcing  compliance  with  the  State 
Plan  by  covered  utilities  and 
participating  building  heating  suppliers. 


(c)  The  State  Plan  shall  cite  and 
describe  the  existing  or  proposed  State 
authority(ies)  for  such  investigation  and 
enforcement,  including  authorities  with 
respect  to  any  nonregulated  utility 
covered  in  the  State  Plan. 

(d)  The  State  Plan  shall  identify  the 
State  agencyjies)  responsible  for  such 
investigation  and  enforcement  and  shall 
include  a  description  of  the  resources 
available  for  such  investigation  and 
enforcement. 

§  458.507  Coordinatiort. 

(a)  Other  Programs.  The  State  Plan 
shall  provide  procedures  to  ensure 
effective  coordination  between  its 
Commercial  and  Apartment 
Conser\'ation  Service  Program  as 
described  in  the  State  Plan  and  all  local. 
State  and  Federal  energy  conservation 
programs  within  and  affecting  the  State 
which  shall  include,  but  not  be  limited 
to:  (1)  The  Residential  Conservation 
Service  Program; 

(2)  The  Federal  Energy  Extension 
Service; 

(3)  The  Basic  State  Energy 
Conservation  Program  of  the 
Department  of  Energy;  and 

(4)  The  Supplemental  State  Energy 
Conservation  Program  of  the 
Department  of  Energy. 

(b)  Energy  Suppliers.  If  the  State  Plan 
permits  coordination  of  the  Commercial 
and  Apartment  Conservation  Service 
Program  among  energy  suppliers  in  the 
State  then  it  shall  provide  procedures 
describing  how  such  coordination  may 
occur  and  ensuring  that  no  collusion  on 
prices  charged  to  eligible  customers  will 
occur. 

(c)  State  Regulatory  Authority.  If  the 
Lead  Agency  is  not  the  State  regulatory 
authority,  then  the  State  Plan  shall 
describe  how  the  Lead  Agency  shall 
coordinate  the  implementation  of  the 
State  Plan  with  the  State  Regulatory 
Authority. 

(d)  The  State  Plan  may  provide  for 
coordination  between  utilities  and 
building  heating  suppliers  to  ensure  that 
a  utility  is  not  required  to  conduct  an 
energy  audit  of  a  multifamily  dwelling 
which  has  been  audited  previously 
pursuant  to  this  section  or  pursuant  to 
Chapter  II,  10  CFR  Part  455  (Grant 
Programs  for  Schools  and  Hospitals  and 
Buildings  Owned  by  Units  of  Local 
Government  and  PubUc  Care 
Institutions). 

§  458.508  Accounting  and  payment  of 
costs. 

(a)  Acoounting.  The  State  Plan  shall 
require,  and  may  permit  with  respect  to 
costs  of  revenues  directly  associated 
with  State  measures,  that  covered 
utilities  use  the  following  accounts  and 


procedures:  (1)  All  amounts  expended  or 
received  by  a  covered  utility  which  are 
attributable  to  the  CACS  Program, 
including  any  penalties  paid  imder 
Subpart  F  (Federal  Standby  Authority) 
shall  be  accounted  for  on  Uie  books  and 
records  separately  from  amounts 
attributable  to  all  other  activities  of  the 
covered  utility. 

(2)  Covered  utilities  subject  to  the 
jurisdiction  of  the  Federal  Energy 
Regulatory  Commission  (FERC)  shall 
utilize  the  Uniform  System  of  Accounts 
as  prescribed  in  Title  18,  CFR  Parts  101, 
104,  201  and  204.  Covered  rural  electric 
cooperatives  shall  utilize  the  Uniform 
System  of  Accounts  as  prescribed  by  the 
Rural  Electrification  Administration 
(REA)  in  Title  7,  CFR  Part  1701, 
Appendix  A.  Other  covered 
nonregulated  utilties  shall  adopt 
accounts  within  their  accounting  system 
with  the  attributes  of  the  appropriate 
accoimts  prescribed  by  the  FERC. 

(i)  All  amoimts  expended  by  a 
covered  utility  for  the  CACS  Program 
shall  be  charged  to  subaccounts  within 
Account  908,  Customer  Assistance 
Expenses,  its  equivalent  or  successor,  or 
the  appropriate  account  designated 
specifically  by  FERC  or  REA  for  CACS 
Program  expenses.  Appropriate  records 
shall  be  maintained  thereunder  so  as  to 
allow  ready  identification  of  costs 
attributable  to  the  following  program 
elements:  (A)  Program  Information,  and 

(B)  Program  Audit; 

(ii)  Billed  income  attributable  to  the 
CACS  Program  shall  be  accounted  for  in 
subaccounts  within  Account  456,  Other 
Electric  Revenue  (for  electric  utilities)  or 
Account  495,  Other  Gas  Revenues  (for 
gas  utilities),  their  equivalents  or 
successors,  or  the  appropriate  account 
designated  specifically  by  FERC  or  REA 
for  Program  billed  income. 

(b)  Payment  of  Costs.  The  State  Plan 
shall  require  that  covered  utilities  treat 
cost  as  described  below  and  shall 
describe  how  the  costs  described  in  this 
section  will  be  treated. 

(1)  All  amounts  expended  by  a 
covered  utility  for  the  Apartment 
Annoimcement,  the  Tenant’s 
Information  Package,  and  all  public 
education  and  program  promotion 
directly  related  to  providing  information 
about  a  utility’s  multifamily  dwelling 
CACS  Program  shall  be  treated  as  a 
current  expense  of  providing  utility 
service  and  be  charged  to  all  ratepayers 
of  the  covered  utility  in  the  same 
manner  as  other  current  operating 
expenses  of  providing  such  utility 
service. 

(2)  That  all  other  amounts  expended 
by  a  public  utility  to  carry  out  the 
provisions  of  this  title,  are  recovered  in 
the  manner  specified  by  the  State 
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Regulatory  Authority  which  has 
ratemaking  authority  over  such  utility 
(or  in  the  case  of  a  nonregulated  utility 
in  the  manner  specified  by  such 
nonregulated  u^ty);  except  that  the 
amount  which  may  be  recovered 
directly  fi'om  an  eU^ble  multifamily 
dwelling  customer  for  whom  the 
activities  described  in  §  458.503(b)  are 
performed  shall  not  exceed  a  total  of  $15 
per  dwelling  unit  or  the  actual  cost  of 
such  activities,  whichever  is  less;  in 
determining  the  amount  to  be  recovered 
directly  from  customers  as  provided 
under  this  paragraph,  the  State 
Regulatory  Authority  (in  the  case  of  a 
regulated  utility)  shall  take  into 
consideration,  to  the  extent  practicable, 
the  customers'  ability  to  pay  and  the 
likely  levels  of  participation  in  the 
CACS  Program  which  will  result  from 
such  recovery. 

(3)  Costs  incurred  by  a  covered  utility 
for  services  carried  out  by  such  utility 
on  behalf  of  the  State  may  be 
reimbursed  by  the  State. 

(c)  Duplication  of  Audits.  The  State 
Plan  shall  contain  a  provision  stating 
that  a  covered  utility  need  not  conduct 
an  energy  audit  of  a  multifamily 
dwelling  which  has  been  audited 
previously  pursuant  to  this  Part  or 
pursuant  to  10  CFR  Part  455  (Grant 
Programs  for  Schools  and  Hospitals  and 
Buildings  Owned  by  Units  of  Local 
Government  and  Public  Care 
Institutions). 

§  458.509  Plans  for  participating  building 
heating  suppliers. 

(a)  Requirements.  The  procedures  for 
each  building  heathing  supplier  program 
shall  be  identical  to  the  procedures 
required  for  utilities  in  this  Subpart. 

(b)  Participation  and  Withdrawal. 

The  State  Plan,  if  it  includes  building 
heating  suppliers,  shall  include  a 
procedure  by  which  the  Governor  shall 
allow  a  building  heating  supplier  to 
participate  in  the  multifamily  dwelling 
part  of  its  CACS  Program.  The  State 
Plan  shall  also  provide  for  the  voluntary 
withdrawal  of  participating  building 
heating  suppliers  from  the  multifamily 
dwelling  part  of  its  CACS  Program. 

(c)  Waiver  of  Requirements.  The  State 
Plan  shall  contain  a  procedure  by  which 
the  Governor  may  waive  for  any 
participating  building  heating  supplier 
any  requirement  of  the  State  Plan, 
except  those  listed  below,  upon  a 
demonstration  to  the  Governor’s 
satisfaction  that  the  resources  of  such 
supplier  do  not  enable  it  to  comply  with 
the  particular  requirement.  The 
requirements  which  the  Governor  shall 
not  waive  with  respect  to  any  building 
heating  supplier  who  chooses  to 
participate  in  the  program  are  those 


established  according  to:  (1)  Section 
458.506  (Procedures  for  Investigating 
and  Enforcing  Compliance  with  the 
State  Plan); 

(2)  Sections  458.503(bKl)(iii)-{vii) 
(Accuracy  of  Auditing  Procedures),  for 
those  measures  for  which  a  participating 
building  heating  supplier  performs 
program  audits  for  its  eligible 
multifamily  dwelling  customers; 

(3)  Section  458.505  (Auditor 
Qualification  Reqiiirements);  and 

(4)  The  following  reporting  and  record 
keeping  requirements:  (i)  Section 
458.503(c)(l)(i): 

(ii)  Section  458.503(c)(l)(ii),  except 
that  the  Governor  may  waive  458.503 
(c)(l)(ii)(E)  concerning  the  accounting  of 
progTEun  costs;  and 

(iii)  Section  458.503(d)  (Record 
Keeping). 

Subpart  F— Federal  Standby  Authority 
and  Enforcement  Provisions 

§458.601  Scope. 

The  Subpart  specifies  the  procedures 
to  be  followed  to  ensure  that  eligible 
customers  receive  the  services  of  the 
audit  program  when  a  State  or 
nonregulated  utility  does  not  submit  an 
acceptable  State  plan  within  the 
necessary  time  or  fails  to  implement 
adequately  an  approved  plan.  These 
procedures  are  required  to  be 
implemented  by  the  Secretary  by 
Section  741  of  NECPA.  Section  458.602 
specifies  the  conditions  under  which  the 
Secretary  shall  invoke  standby  authority 
for  covered  regulated  utilities  (a)  and 
covered  nonregulated  utilities  (b). 
Sections  458.603(a)  and  (b)  specify  the 
content  of  the  Federal  plans  for  States 
and  nonregulated  utilities,  respectively. 
Section  458.604  specifies  the  procedures 
followed  by  the  Secretary  if  a  public 
utility  fails  to  comply  with  a  Federal 
standby  order  issued  pursuant  to 
458.603(a)  or  (b).  Section  458.605 
specifies  the  civil  penalties  which  the 
secretary  may  assess  and  the 
enforcement  provisions. 

§  458.602  Conditions  under  which  Federal 
standby  authority  shall  be  invoked. 

(a)  The  Secretary  shall  invoke 
standby  authority  for  States  and  the 
TVA  if  he  determines:  (1)  That  a  State 
fails  to  submit  a  Plan  meeting  the 
requirements  of  Subparts  B,  D  and  E 
within  180  days  after  the  effective  date 
of  these  rules  or  within  such  additional 
period  as  the  Secretary  allows,  or 

(2)  After  notice  and  opportunity  for  a 
public  hearing,  that  an  approved  State 
plan  is  not  being  adequately 
implemented  in  a  State. 

(b)  The  Secretary  shall  invoke 
standby  authority  for  non-regulated 


utilities  if  he  determines:  (1)  That  a 
nonregulated  utility  fails  to  submit  a 
plan  meeting  the  requirements  of 
Subparts  C,  D  and  E  within  180  days 
after  the  effective  date  of  these  rules  or 
within  such  additional  periods  as  the 
Secretary  allows,  or 

(2)  After  notice  and  opportunity  for  a 
public  hearing,  that  an  approved  plan  is 
not  being  adequately  implemented  by  a 
covered  nonre^ated  utility. 

§  458.603  Procedures  for  Federal  standby 
planning  procesa. 

(a)  For  States.  When  the  Secretary 
determines  that  one  of  the  conditions 
specified  in  §  458.602(a)  exists:  (1)  The 
^cretary  shall  promulgate  a  Plan  which 
meets  the  appropriate  requirements  of 
Subparts  B,  D  and  E  of  this  part  and 
which  is  applicable  to  each  covered 
regulated  utility  in  the  State: 

(2)  The  Secretary  shalL  by  order, 
require  each  covered  regulated  utility  in 
the  State  to  carry  out  a  CACS  Program, 
which  meets  the  requirements  of  the 
plan  promulgated  pursuant  to 

§  458.603(a)(1),  within  90  days  of  the 
issuance  of  the  order,  and 

(3)  If  the  State  had  an  approved  plan 
wfoch  included  nonregulated  utilities, 
the  Secretary  shall  take  the  actions 
described  in  §  458.603(b)  with  respect  to 
such  nonregulated  utilities. 

(b)  For  Nonregulated  Utilities.  When 
the  Secretary  determines  that  one  of  the 
conditions  specified  in  §  458.602(b) 
exists:  (1)  The  Secretary  shall,  by  order, 
require  the  covered  nonregulated  utility 
to  promulgate  a  plan  which  meets  the 
requirements  of  Subparts  C,  D  and  E  of 
this  part;  and 

(2)  The  Secretary  shall,  by  order, 
require  such  nonregulated  utility  to 
carry  out  a  CACS  Program,  which  meets 
the  requirements  of  the  plan 
promulgated  pursuant  to  paragraph  (1) 
of  this  section,  within  90  days  of  the 
issuance  of  the  order. 

§  458.604  Failure  to  comply  with  orders. 

If  the  Secretary  determines  that  any 
covered  utility  to  which  an  order  has 
been  issued  pursuant  to  §  458.603  (a)  or 
(b)  has  failed  to  comply  with  such  order, 
the  Secretary  may  file  a  petition  in  the 
appropriate  United  States  district  court 
to  enjoin  such  utility  frijm  violating  the 
order. 

§  458.605  Enforcement  provisiont. 

(a)  Any  covered  utility  which  violates 
any  requirement  of  a  plan  promulgated 
under  §  458.603(a)(1)  or  §  458.603(b)(1) 
or  which  fails  to  comply  with  tm  order 
under  §  458.603(a)(2),  §  458.603(a)(3)  or 
§  458.603(b)(2)  within  90  days  from 
issuance  of  such  order,  shall  be  subject 
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to  a  civil  penalty  of  not  more  than 
$25,000  for  each  violation. 

(bj  Each  day  that  such  violation 
continues  shall  be  considered  a  separate 
violation. 

(c)  A  civil  penalty  under  this  section 
shall  be  assessed  by  an  order  of  the 
Secretary. 

(d)  Before  issuing  an  order  assessing  a 
civil  penalty  against  any  person  under 
this  section,  the  Secretary  shall  provide 
to  such  person  notice  of  the  proposed 
penalty.  The  notice  of  the  proposed 
penalty  shall  inform  the  person  of  the 
opportunity  to  make  an  election,  in 
writing,  within  30  days  after  receipt  of 
the  notice.  The  election  involves 
deciding  whether  to  have  the  procedures 
of  §  458.6Q5{f)  apply,  in  lieu  of  the 
procedures  in  §  458.605(e)  with  respect 
to  the  assessment  of  a  civil  penalty. 

(e) (1)  Unless  the  election  described  in 
§  458.605(d)  is  made  within  30  calendar 
days  after  receipt  of  the  notice  given 
under  §  458.605(d)  the  Secretary  shall 
assess  the  penalty,  by  order,  after  a 
determination  of  violation  has  been 
made  on  the  record.  Such  determination 
of  violation  shall  be  made  after  an 
opportunity  has  been  afforded  for  an 
agency  hearing  pursuant  to  Section  554 
of  Title  5,  United  States  Code,  before  an 
administrative  law  judge  appointed 
under  Section  3105  of  Title  5,  United 
States  Code.  The  assessment  order  shall 
include  the  administrative  law  judge’s 
findings  and  the  basis  for  such 
assessment. 

(2)  Any  person  against  whom  a  civil 
penalty  is  assessed  under  this 
subsection  may,  within  60  Calendar 
days  after  the  date  of  the  order  of  the 
Secretary  assessing  the  penalty,  . 
institute  an  action  in  the  United  States 
court  of  appeals  for  the  appropriate 
judicial  circuit  for  judicial  review  of 
such  order  in  accordance  with  Chapter  7 
of  Title  5,  United  States  Code.  The  court 
shall  have  jurisdiction  to  enter  a 
judgement  affirming,  modifying,  or 
setting  aside,  in  whole  or  in  part,  the 
order  of  the  Secretary,  or  the  court  may 
remand  the  proceeding  to  the  Secretary 
for  such  further  action  as  the  court  may 
direct. 

(f) (1)  In  any  case  where  the 
procedures  of  this  subsection  have  been 
elected,  as  described  in  §  458.605(d)  the 
Secretary  shall  assess  such  penalty  by 
order.  The  order  shall  be  made  not  later 
than  60  calendar  days  after  the  alleged 
violator’s  date  of  receipt  of  notice  of  the 
proposed  penal^  §  458.605(d). 

(2)  If  the  civil  penalty  assessed  by 
order  under  §  458.605(^(1)  has  not  been 
paid  within  60  calendar  days  after  the 
assessment  order  was  made,  the 
Secretary  shall  institute  an  action  in  the 
appropriate  district  court  of  the  United 


States  for  an  order  affirming  the 
assessment  of  the  civil  penalty.  The 
court  shall  have  authority  to  review  de 
novo  the  law  and  the  facts  involved,  and 
shall  have  jurisdiction  to  enter  a 
judgement  enforcing,  modifying,  and 
enforcing  as  so  modified,  or  setting 
aside  in  whole  m:  in  part,  such 
assessment. 

(3)  Any  election  to  have  this 
Subsection  apply  may  not  be  revoked, 
except  with  Ae  consent  of  the  Secretary. 

(g)  If  any  person  fails  to  pay  an 
assessment  of  a  civil  penalty  after  it  has 
become  a  final  and  unappealable  order 
under  §  458.605(e),  or  after  the 
appropriate  district  court  has  entered 
final  judgement  in  favor  of  the  Secretary 
under  §  458.605(f),  the  Secretary  shall 
recover  the  amount  of  such  penalty  in 
any  appropriate  district  court  of  the 
United  States.  In  such  action,  the 
validity  and  appropriateness  of  the 
respective  final  order  or  judgement 
imposing  the  civil  penalty  shall  not  be 
subject  to  review. 

(h)  Notwithstanding  the  provisions  of 
Title  28,  United  States  Code,  or  of 
Section  502  of  the  Department  of  Energy 
Organization  Act,  the  Secretary  shall  be 
represented  by  the  General  Counsel  of 
the  Department  of  Energy  (or  any 
attorney  or  attorneys  within  the 
Department  of  Energy  designated  by  the 
Secretary)  who  shall  supervise,  conduct, 
and  argue  any  civil  litigation  to  which 
this  section  applies  (including  any 
related  collection  action)  in  a  court  of 
the  United  States  or  in  any  other  court, 
except  the  Supreme  Court.  However,  the 
Secretary  or  the  General  Counsel  shall 
consult  with  the  Attorney  General 
concerning  such  litigation  and  the 
Attorney  General  shall  provide,  on 
request,  such  assistance  in  the  conduct 
of  such  litigation  as  may  be  appropriate. 

Appendix:  Program  Measures  by 
Climate  and  Category  of  Building 

(a)  Climate  Zones  for  Program 
Measures.  In  the  table  of  program 
measures  shown  in  (c)  below,  the 
climate  zones  are  as  follows: 

Climate  and  Heating  Degree-Days 

1-0-1000 

2- 1001-2500 

3- 2501-3500 

4- 3501-4500 

5- 4501-5000 

6- 5001-6000 

7- 6001-7000 

8 -  7001  and  above 

(b)  Category  of  Residential, 
Multifamily  and  Commercial  Buildings. 
The  program  measures  are  designated  in 
the  following  tables  by  cateogries  of 
residential,  multifamily  and  commerical 
buildings.  These  categories  are:  (1)  For 


energy  conservation  measures  and  wind 
energy  devices:  (i)  "Electricity”,  which 
includes  all  buildings  in  which  the 
principal  source  of  space  heating  is  an 
electric  resistance  heating  system; 

(ii)  "Gas”,  which  includes  all  buildings 
in  which  either  natural  gas,  propane,  or 
butane  is  the  principal  space  healing 
fuel; 

(iii)  "Oil”,  which  includes  all  buildings 
in  which  either  No.  2,  No,  4,  or  No.  6 
heating  oil  or  kerosene  is  the  principal 
space  heating  fuel,  and  includes  all 
other  buildings  not  included  in  the 
categories  "Electricity”,  “Gas"  or  “Heat 
Pump"; 

(iv)  “Heat  Pump”,  which  includes  all 
builchngs  in  which  the  principal  source 
of  space  heating  is  a  electric  pump; 

(2)  For  solar  domestic  hot  water 
systems;  (i)  “Electricity”,  which  includes 
all  buildings  in  which  electricity  is  the 
principal  fuel  for  domestic  water 
heating; 

(ii)  "Gas”,  which  includes  all  buildings 
in  which  either  natural  gas,  or  butane  is 
the  principal  fuel  for  domestic  water 
heating;  and 

(iii)  "Oil”  which  includes  all  buildings 
in  which  No.  2,  No.  4,  or  No.  6  heating  oil 
or  kerosene  is  the  principal  fuel  for 
domestic  water  heating,  and  includes  all 
other  buildings  not  included  in  the 
categories  of  "Gas”  or  "Electricity”; 

(3)  For  active  solar  space  heating 
systems  and  for  combined  active  solar 
space  heating  and  solar  domestic  hot 
water  systems,  "Electricity”,  "Gas”, 

“Oil”,  and  “Heat  Pump”  (as  in  (1)  above) 
with  respect  to  each  of  the  building 
types. 

(4)  For  passive  solar  space  heating 
and  cooling  systems,  “all  buildings.” 

(c)  (1)  The  following  are  program 
measures  for  all  cateories  of  buildings  in 
all  States  and  climate  zones: 

(i)  Replacement  furnaces  or  boilers, 

(ii)  Replacement  central  air 
conditioning, 

(iii)  Caulking  and  weatherstripping, 

(iv)  Duct  insulation, 

(v)  Pipe  insulation, 

(vi)  Water  heater  insulation, 

(vii)  Heat  reflective  and  heat  absorbing 
window  or  door  material, 

(viii)  Clock  thermostats, 

(ix)  Passive  solar  space  heating  and 
cooling  systems, 

(x)  Steam/condensate  pipe  insulation, 

(xi)  Automatic  energy  control  systems, 

(xii)  Equipment  associated  with 
automatic  energy  control  systems, 

(xiii)  Energy  recovery  systems, 

(xiv)  Cogeneration  systems. 

(2)  Devices  associated  with  electric 
load  managment  techniques  are  program 
measures  for  all  categories  of  buildings 
if  the  local  electric  utility  offers  a  rate 
which  relects  any  differences  in  the 
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utility’s  cost-of-service  (either  energy  or 
demand  costs)  between  peak  and  off- 
peak  periods. 

(3)  Furnace  replacement  burners  (oil). 
Furnace  replacement  burners  (oil)  are 
program  measures  for  the  category  "oil” 
in  all  States  and  climate  zones. 

(4)  Flue  opening  modifications.  Flue 
opening  modifications  are  program 
measures  for  the  category  “gas"  in  all 
States  and  climate  zones. 

(5)  Electrical  or  mechanical  ignition 
systems.  Electrical  or  mechanical 
ignition  systems  are  program  measures 
for  the  category  “gas"  in  all  States  and 
Climate  zones. 

(d)  Table  of  Program  Measures  by 
State.  All  other  program  measures  are 
displayed  in  the  following  table 
organized  by  State. 
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